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PETITION FOR RULEMAKING

This petition for rulemaking is submitted by Northwest Coalition for Alternatives to Pesticides
and 21 co-signing organizations concerned with disclosure of hazardous inert ingredients in pesticide
products. The petition is submitted pursuant to provisions of the Federal Insecticide, Fungicide, and
Rodenticide Act (“FIFRA™), 7 U.S.C. § 136w, and the Administrative Procedure Act, 5 U.S.C. § 553(e).
Petitioners request that EPA issue a determination within 60 days of the filing of this Petition to amend its
labeling regulations, 40 C.F.R. § 156.10, to require that pesticide product labels clearly list any inert
ingredients that EPA regulates as a hazardous chemical under other statutory provisions. Should EPA
determine that it will not or cannot list all chemicals identified as hazardous under other statutes, petitioners
request that EPA assess each enumerated list in this petition and make a section-by-section determination of
whether to require labeling for each subset section. Should EPA determine that it will not or cannot make a
section-by-section determination, petitioners request that EPA assess each chemical within each enumerated
list in this petition and make an individual determination for each chemical of whether to require labeling
for that chemical. Separately from the foregoing requests for labeling, petitioners also request that EPA

require labeling of the hazardous inerts identified in the Hazardous Substance Data Bank.




Introduction

EPA's current pesticide labeling regulation, 40 C.F.R. §156.10, requires that pesticide
manufacturers disclose only those chemical ingredients that are "active." EPA does not require listing of
inert ingredients. However, contrary to their name, "inert" ingredients in pesticides are not inert in a
biological or chemical sense. These chemicals can be toxic, carcinogenic, flammable, or otherwise
hazardous to human and environmental health.'

Many hazardous chemicals that are used as pesticide inert ingredients are regulated by EPA
through statutory programs other than FIFRA. These chemicals are regulated under these statutes
because EPA has made individual determinations that each of them are toxic, flammable, explosive,
hazardous, or otherwise dangerous to human and environmental health. The fact that other statutory
programs regulate so many chemicals used as inert ingredients demonstrates the extent to which many
inerts present an unreasonéble risk of injury to human health and the environment.

There are several compelling reasons to amend 40 C.F.R. § 156.10 to require that manufacturers
list on pesticide labels all inert ingredients that EPA has determined to be hazardous chemicals under
any statutory mandate. First, "inert" ingredients are not biologically or chemically inert, and pose
significant risk to human and environmental health. Second, EPA has the authority to require
manufacturers to disclose hazardous inert ingredients in their products. Third, EPA has already

determined many inerts to be hazardous, and regulates those ingredients under environmental statutes

! Atleast sixteen inert ingredients are identified as toxic under the Clean Water Act, as listed in EPA's Substance Registry

System (SRS), available at http://www.epa.gov/srs/. At least ninety-six inert ingredients have been evaluated for
carcinogenicity by the International Agency for Research on Cancer (IARC), according to the SRS. Of these, two inerts are
classified as carcinogenic to humans and seventeen are classified as possibly carcinogenic to humans. Additionally, at least
eleven inert ingredients are identified as "flammable" by the Clean Air Act in the SRS. "Agents Reviewed by the IARC
Monographs”, volumes 1-88, available at http://www-cie.iarc.fr/monoeval/Listagentsalphorder.pdf. EPA has "long known
and acknowledged that some inert ingredients are not benign to human health or the environment. The 'inert' ingredients in
some products may be more toxic or pose greater risks than the active ingredient." EPA's Pesticide Registration Notice 97-6,
available at http://www.epa.gov/opppmsd1/PR_Notices/pr97-6.html.




other than FIFRA. Finally, clearly labeling inert chemicals that have already been determined to be
hazardous is in the public interest by supporting the public's ability to make informed consumer
decisions, enabling faster and more accurate medical diagnoses after exposure to pesticides, and
providing an incentive for manufacturers to use less toxic ingredients.

In light of the strong public interest served by listing hazardous inert ingredients on pesticide
labels, in combination with EPA’s clear statutory authority to regulate all ingredients used in pesticide
products, EPA should amend 40 C.F.R. § 156.10 to require pesticide manufacturers to reveal on the
labels of their products any inert ingredients that are also regulated by EPA under any of the following
lists.2

e CAA §202A - Clean Air Act § 202(a) — National Emissions Standards Act

e CAA §112-Clean Air Act § 112

o CERCLA §101(14) - Comprehensive Environmental Response, Compensation, and Liability Act —
all chemicals primarily identified in Clean Water Act § 311(b)(4) and § 307(a), Clean Air Act § 112,
and Resource Conservation and Recovery Act § 3001

o CWA § 311 - Clean Water Act § 311(b)(2)(A)

e PAI - Organic Pesticide Active Ingredients — Clean Water Act § 304

o [EPA Pretreatment Standards- Clean Water Act § 307

e RCRA Appendix VII — Resource Conservation and Recovery Act Appendix VII to 40 C.F.R.§ 261

e RCRA Appendix VIII - Resource Conservation and Recovery Act Appendix VIII to 40 C.F.R. § 261

e RCRA F Waste — Resource Conservation and Recovery Act list of hazardous wastes from non-
specific sources pursuant to RCRA § 3001

e RCRA P Waste — Resource Conservation and Recovery Act list of acutely hazardous commercial

products that when disposed of become acute hazardous wastes pursuant to RCRA § 3001

2 These lists were selected because either Congress or EPA has made individual determinations that the chemicals included

in these lists are hazardous or likely hazardous. Requiring listing of these inert ingredients should not limit EPA from
determining what other chemicals should also be listed due to hazardous characteristics. EPA has an ongoing duty to
perform these analyses as well.




* RCRA U Waste — Resource Conservation and Recovery Act list of commercial chemical products
that when disposed of become hazardous wastes pursuant to RCRA § 3001

o CERCLA §104(i)(2)- Priority List of Hazardous Substances

e EPCRA 302A - Title III of Superfund Amendments and Reauthorization Act, also known as the
Emergency Planning and Community Right-to-Know Act of 1986

e EPCRA TRI

e TSCA § 6 Unreasonable Risk — Toxic Substances Control Act § 6

o List 2 — Potentially Toxic Other Ingredients/High Priority for Testing

¢ OSHA - Toxic and Hazardous Substances List

e ACGIH - American Conference of Governmental Industrial Hygienists' Threshold Limit Value for
Chemical Substances and Physical Agents in the Work Environment.
There are 374 chemicals included in these lists that are also included in EPA’s list of inert
ingredients under FIFRA, (“FIFRA-Inerts™), and these 374 chemicals will subsequently be referred to as
the “Hazardous Inerts List.”

L. EPA HAS THE AUTHORITY TO REQUIRE MANUFACTURERS TO DISCLOSE
HAZARDOUS INERT INGREDIENTS IN THEIR PRODUCTS.

The EPA Administrator is authorized to require manufacturers to disclose hazardous inert
ingredients in their products under the plain language of 7 U.S.C. § 136h(d)(1), which authorizes the
Administrator to disclose the identity or percentage quantity of any deliberately added inert ingredient of
a pesticide if the “Administrator hés first determined that disclosure is necessary to protect against an
unreasonable risk of injury to health or the environment.” Additionally, EPA’s regulations recognize
that authority: “The Administrator may require the name of any inert ingredient(s) to be listed in the
ingredient statement if he determines that such ingredient(s) may pose a hazard to man or the
environment.” 40 C.F.R. § 156.10(g)(7). Furthermore, EPA itself has recognized its authority as set
forth in the statute: “FIFRA authorizes EPA to regulate all ingredients used in pesticide products,

including inert ingredients that are not in themselves pesticidally active.” 49 Fed. Reg. 37965.




While FIFRA states that EPA is not to make public information which contains or relates to
confidential and privileged trade secrets or commercial or financial information,’ where EPA has
already made the determination that something is hazardous, the Confidential Business Information
provision does not apply. See 7 U.S.C. § 136h(d). That is exactly what has been presented by the
subsets of chemicals found to be hazardous in this petition. Practically, requiring manufacturers to
disclose inert ingredients on pesticide labels will not cause competitive harm to manufacturers. Many
inert ingredients in pesticides may be identified through publicly available sources, although with
considerable difficulty to the average consumer. Material Safety Data Sheets (“MSDSs”), for example,
are required by the Emergency Planning and Community Right to Know Act, 42 U.S.C. § 11021, aﬁd
OSHA's Hazard Communication Standards, 29 C.F.R. § 1910.1200(g), and are available to the public
under 42 U.S.C. §§ 11021(c)(2) and 11044. The identities of inert ingredients are frequently disclosed
on these MSDSs. Additionally, many inert ingredients are the subject of scholarly journals and
presentations, all of which become public information. Finally, reverse engineering can identify specific
pesticide ingredients in most products.* Manufacturers themselves release ingredient information in
response to public requests, although again this is a cumbersome and laborious process.

Clearly, it is within EPA’s authority, not to mention within its realm of responsibility, to require
the identification of dangerous inert ingredients on pesticide product labels. In fact, EPA did so as part
of its Inerts Strategy of the late 1980’s when it required the identification of all inert ingredients

included on List 1 ("Inerts of Toxicological Concern").’

> FIFRA § 10(b), 7 US.C. § 136(h)(d) (1972).

¢ See Northwest Coalition for Alternatives to Pesticides v. Browner, 941 F. Supp. 197, 202 (D.D.C. 1996).

3 See Inert Ingredients in Pesticide Products; Policy Statement, ENVIRONMENTAL PROTECTION AGENCY (Apr. 22, 1987),
available at http://www.epa.gov/opprd001/inerts/notices.htm.




IL. EPA HAS ALREADY DETERMINED MANY INERTS TO BE HAZARDOUS AND
REGULATES THEM UNDER STATUTES OTHER THAN FIFRA.

For the vast majority of chemicals on the Hazardous Inerts List, the EPA Administrator has
failed to make a determination under FIFRA §10(d)(1), 7 U.S.C. § 136h(d)(1) whether they present “an
unreasonable risk of injury to health or the environment.” EPA's Office of Pollution Prevention and
Toxic Substances (OPPTS) has rarely exercised its authority to make the determination that a particular
inert ingredient is unreasonably risky. However, EPA itself has made the determination for these exact
same chemicals under statutory programs other than FIFRA that they are hazardous to human or
environmental health. These determinations, made under complimentary statutory schemes are the
functional equivalent of determinations made under FIFRA § 10(d)(1), 7 U.S.C. § 136h(d)(1), and are
sufficient for EPA to require manufacturers to disclose these chemicals on pesticide labels.

The statutory schemes referred to in this petition instruct EPA to regulate various chemicals that
are sufficiently hazardous to warrant governmental control. As part of EPA’s effort to comply with the
statutes, EPA has developed several lists of chemicals that are regulated as poisonous, toxic, explosive,
flammable, or otherwise hazardous to human or environmental health. The fact that an inert ingredient
is included on one of these lists demonstrates that the inert likely presents "an unreasonable risk of
injury to the health or the environment." Thus, the inerts on these lists meet the standard of the
confidential business information exception found in 7 U.S.C. § 136h(d)(1), allowing disclosure of inert
ingredients regardless of effect on industry trade secrets. In reality, most of these inerts are not secret
from others in the industry, they are only secret for the public at large.

~ Several of these lists of chemicals, determined by EPA under statutés other than FIFRA to
present hazards to humans or the environment, are summarized below. In addition, a few specific

examples of hazardous substances requiring labeling under FIFRA are also summarized.




1. Lists of chemicals determined by EPA to present hazards to humans or the
environment

The following section catalogues lists of chemicals created or regulated by EPA, that have been
found to present hazards to human or environmental health:

A. CAA §202A

Clean Air Act (“CAA”) § 202(a), 42 U.S.C. § 7521(a), sometimes called the National Emissions
Standards Act, requires EPA to develop standards applicable to the emission of any air pollutant from
any class or classes of new motor vehicles or new motor vehicle engines which contribute to air
pollution and which may reasonably be anticipated to endanger public health or welfare. In establishing
classes or categories of vehicles or engines for purposes of regulations under CAA, EPA may base such
classes or categories on gross vehicle weight, horsepower, type of fuel used or other appropriate factors.
Three chemicals appear on both the FIFRA-Inerts and CAA 202A lists.

B. CAA §112

Clean Air Act § 112, 42 U.S.C. §§ 7412(b)(2), (b)(3), requires EPA to maintain and periodically
review a list of hazardous substances that have been determined to contribute to air pollution. Congress
also included a list of hazardous pollutants in the Act. 42 U.S.C. § 7412(r). There are 27 chemicals on
that list that are also on the FIFRA Inerts lists. The Act also directed the Administrator to develop a list
of 100 substances “known to cause death, injury, or serious adverse effects to human health or the
environment.” The latter list is found at 40 C.F.R. § 68.130 an includes 16 chemicals that are on the
FIFRA Inerts lists.

C. CERCLA § 101(14)

The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) §

101(14), 42 U.S.C. § 9601(14) list of hazardous substances is a compilation of chemicals and mixtures

® Each of the following descriptions was copied largely verbatim from EPA’s website.




identified primarily in Clean Water Act (CWA) §§ 311(b)(4), and 307(a), Clean Air Act (CAA) § 112,
and Resource Conservation and Recovery Act (RCRA) § 3001. See 42 U.S.C. § 9601(14). Substances
from the Toxic Substances Control Act (TSCA) § 7 and additional sources as designated by the
Administrator may also be included. Releases of substances on this list that are in excess of their
reportable quantities must be reported to the National Response Center. These chemicals are also
subject to regulation under the Superfund Amendments and Reauthorization Act (SARA) § 304. One
hundred thirteen chemicals appear on both the FIFRA-Inerts and CERCLA lists.

D. CWA § 311

Clean Water Act (CWA) § 311(b)(2)(A), 33 U.S.C. § 1321(b)(2)(A), requires EPA to compile a
list of hazardous substances which, when discharged to navi géble waters or adjoining shorelines, present
an imminent and substantial danger to the public health or welfare. This includes danger to fish,
shellfish, wildlife, and beaches. The lists of chemicals and chemical substances compiled by EPA are
listed in Tables A and B of 40 C.F.R. § 116.4. Isomers, hydrates, solutions, and mixtures that contain
the listed substances are included. Seventy-nine chemicals appear on both the FIFRA-Inerts and CWA
311 lists. |

E. Pesticide Active Ingredients (PAI)

In conjunction with § 304 of the Clean Water Act, 33 U.S.C. § 1314, EPA prepared a list of
organic pesticide active ingredients as Table 1 to Part 455 of Title 40 of the Code of Federal
Regulations. The list also includes trade names for some pesticides, in addition to the organic chemicals
that are the active ingredients of the pesticides. Fourteen chemicals appear on both the FIFRA-Inerts
and PAI lists.

F. EPA Pretreatment Standards - CWA § 307

Indirect dischargers, whose waste water passes through publicly owned treatment plants, are

required to comply with pretreatment standards promulgated by EPA under § 307 of the CWA, 33




U.S.C. § 1317(b), for pollutants not susceptible to treatment by sewage systems or which would
interfere with the operation of those systems. Chemical Mfs. Ass'n v. Natural Res. Def. Council, 470
U.S. 116, 119 (1985). EPA has set effluent limitations for indirect dischargers under the same two-
phase approach applied to those discharging waste directly into navigable waters: EPA considers
specific statutory factors- and promulgates regulations creating categories and classes of sources and
setting uniform discharge limitations for those classes and categories. /d. As a result of a lawsuit
brought by the Natural Resources Defense Council and other environmental groups against EPA, a
Consent Decree identified a list of 423 pretreatment pollutants for additional study. This list, contained
in paragraph-4(c) of the Consent Decree, is provided in this database. Eighty one chemicals appear on
both the FIFRA-Inerts and the Pretreatment Standards/ Paragraph 4-C lists.

G. RCRA Appendix VII

The Resource Conservation and Recovery Act (RCRA) Appendix VII to 40 C.F.R. § 261
identifies the constituent(s) which is the basis for listing the wastes identified with F codes from non-
specific sources (40 C.F.R. § 261.31) or with K codes from specific sources (40 C.F.R. § 261.32).
These wastes contain one or more constituents that are considered to be Toxicity Characteristic Waste or
Toxic Waste. Chemical Abstract Service Registry Numbers (CASRNS) for the constituents are not
provided in the CFR Reference. Seventeen chemicals appear on both the FIFRA-Inerts and RCRA
Appendix VII lists.

H. RCRA Appendix VIIT

The Resource Conservation and Recovery Act (RCRA) Appendix VIII to 40 C.F.R. § 261 lists
the toxic constituents that serve as one of the criteria for determining whether a solid waste is a
hazardous waste as defined in 40 C.F.R. § 261.11: Criteria for listing hazardous waste. Thirty-two

chemicals appear on both the FIFRA-Inerts and RCRA Appendix VIII lists.




I. RCRA F Waste

The Resource Conservation and Recovery Act (RCRA) identifies a list of hazardous wastes from
non-specific sources (i.e., not defined by a specific industry) pursuant to RCRA § 3001, 42 U.S.C §
6921. These wastes contain one or more constitﬁcnts that are considered to be Ignitable Waste,
Corrosive Waste, Reactive Waste, Toxicity Characteristic Waste, Acute Hazardous Waste, or Toxic
Waste. The hazardous constituents in each waste can be found in Appendix VII to Part 261 -- Basis for
Listing Hazardous Waste. Hazardous wastes from non-specific sources are identified by a hazardous
waste code with F as the initial character. RCRA wastes are also subject to regulation under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) in 40 C.F.R. §
302.4 and to the exclusion limits for acutely hazardous waste established in 40 C.F.R. § 261.5. Eight
chemicals appear on both the FIFRA-Inerts and RCRA F Waste lists.

J. RCRA P Waste

RCRA P Waste is a Resource Conservation and Recovery Act list of acutely hazardous
commercial chemicgl products, manufacturing chemical intermediates, or off-specification commercial
chemical products or manufacturing chemical intermediates that, when disposed unused or when
formulations containing any one of these as a sole active ingredient are disposed unused, become acute
hazardous wastes pursuant to RCRA § 3001. These wastes are subject to regulation under CERCLA (40
C.F.R. § 302.4). Two chemicals appear on both the FIFRA-Inerts and RCRA P Waste lists.

K. RCRA U Waste

RCRA U Waste is a Resource Conservation and Recovery Act list of commercial chemical
products, manufacturing chemical intermediates, or off-specification commercial chemical products or
manufacturing chemical intermediates that, when disposed (or when formulations containing any one of
these as a sole active ingredient are disposed) unused, become hazardous wastes pursuant to RCRA §

3001. These wastes are also subject to regulation under CERCLA. Thirty-eight chemicals appear on
10




both the FIFRA-Inerts and RCRA U Waste lists.

L. CERCLA 104(i)(2)

The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act (SARA), 42 U.S.C. § 9604(i)(2),
requires the Environmental Protection Agency and the Agency for Toxic Substances and Disease
Registry (ATSDR) to develop and revise periodically the CERCLA Priority List of Hazardous
Substances. This list includes substances most commonly found at facilities on the CERCLA National
Priorities List (NPL) that have been deemed to pose the greatest threat to public health. The revised
CERCLA Priority List contains 275 hazardous substances. Once a substance has been listed, it is a
candidate to become the subject of a toxicological profile prepared by the ATSDR, and it may be
targeted for priority data needs. Fifty-four chemicals appear on both the FIFRA-Inerts and CERCLA §
104(1)(2).

M. EPCRA § 302(a)

Title III of the Superfund Amendments and Reauthorization Act of 1986 (SARA), also known as
the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA), establishes a program
designed to encourage state and local planning and preparedness for spills and releases of extremely
hazardous substances (EHS). Under § 302(a) of EPCRA, 42 U.S.C. § 11002(a), EPA developed a list of
extremely hazardous substances and established threshold planning quantities (TPQs) for each of these
substances. Facilities that have present an EHS in excess of its TPQ must notify its state emergency
response commission and participate, as necessary, with the local emergency planning committee in the
local emergency planning process. Fifteen chemicals appear on both the FIFRA-Inerts and EPCRA §

302(a) lists.
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N. EPCRA TRI

The Toxics Release Inventory (TRI) is a publicly available EPA database that contains
information on toxic chemical releases and other waste management activities reported annually by
certain covered industry groups as well as federal facilities. This inventory was established under the
Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) and expanded by the
Pollution Prevention Act of 1990. EPCRA § 313, 42 U.S.C. § 11023, requires EPA and the States to
annually collect data on releases and transfers of certain toxic chemicals from industrial facilities, and
make the data available to the public in the TRI. Ninety-six chemicals appear on both the FIFRA-Inerts
and TRI lists.

O. TSCA § 6 Unreasonable Risk

TSCA § 6, 15 U.S.C. § 2605, provides EPA with broad authority to regulate the manufacture,
processing, distribution, use, and/or disposal of chemical substances when EPA concludes that such
activity presents or will present an unreasonable risk of injury to health or the environment. Under this
authority, EPA can ban or limit the manufacture, processing, or distribution of a chemical substance, or
can limit the use of such substance. Five chemical substances have been banned, including
polychlorinated biphenyls (PCBs) (40 C.F.R. § 761), asbestos (40 C.F.R. § 763), and lead (40 C.F.R. §
745). In promulgating regulations under § 6, EPA must: consider the availability of substitutes, use the
least burdensome requirements, and must conclude that the risk is not addressed by another agency or

statute. Two chemicals appear on both the FIFRA-Inerts and TSCA § 6 Unreasonable Risk lists.
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P. List 2- Potentially Toxic Other Ingredients/High Priority for Testing’

List 2 inert ingredients are those which EPA “believes are potentially toxic and should be
assessed for effects of concern . . . Many of these inert ingredients are structurally similar to chemicals
known to be toxic; some have data suggesting a basis for concern about the toxicity of the chemical.” 52
FR 13306. There are 96 inert ingredients on List 2.

Q. OSHA Toxic and Hazardous Substances ®

The Occupational Safety and Health Administration (OSHA) has identified a list of Toxic and
Hazardous Substances (29 C.F.R. part 1910, subpart Z). These are substances OSHA requires to be
considered as hazardous for purposes of preparing a Material Safety Data Sheet. 119 chemicals appear

on both the FIFRA-Inerts and OSHA's Toxic and Hazardous Substances lists.

7 Some ingredients on List 2 are mixtures, and some of the components in these mixtures are included in the Hazardous
Inerts List. For example, light aromatic solvent naphtha (CAS No. 64742-95-6), heavy aromatic solvent naphtha (CAS No.
64742-94-5), and medium aliphatic solvent naphtha (CAS No. 64742-88-7) contain 1,2,4-trimethylbenzene, which is listed as
hazardous under TRI and EPCRA § 302a. Light steam-cracked aromatic naphtha (CAS No. 68527-23-1) contains toluene,
which is listed as hazardous under CWA Priority and CERCLA § 104(i)(2). Light aliphatic solvent naphtha (CAS No.
64742-89-8) contains n-hexane, which is listed as hazardous under TRI and MTL. Residual fuel oil (CAS No. 68476-33-5)
contains hydrogen sulfide, which is listed as hazardous under CWA § 311, RCRA U Waste, and RCRA Appendix VIIL.
Light aromatic distillate (CAS No. 67891-80-9) contains 1,3 butadiene, which is listed as hazardous under CAA § 202A,
TRI, and CERCLA § 104(i)(2).

Sources:

Shell Chemical LP. 2005. Material safety data sheet: solvent naphtha (petroleum), light aromatic,
http://www.euapps.shell.com/MSDS/GotoMsds?loc=shellchemicals:

Shell Chemical LP. 2005. Material safety data sheet: solvent naphtha (petroleurn), heavy aromatic,

hgg:ffwww.euapgs.shgll.cornfMSDS!GotoMsdg?loc=shellchemicals:

Shell Chemical LP. 2005. Material safety data sheet: solvent naphtha (petroleum), mediumm aliphatic,

http://www.euapps.shell.com/MSDS/GotoMsds?loc=shellche micals;

Shell Chemical LP. 2005. Material safety data sheet: Naphtha (petroleum), light steam-cracked aromatic,

htm:ﬂwww.euaggs‘shell.corn!MSDSJGotoMsds?loc=shellchemicals;

Shell Chemical LP. 2005. Material safety data sheet: solvent naphtha (petroleum), light aliphatic,

htm:!lwww.eliapps.shcll.convM§DSfGotoMsds?loc=shellchemicgls;

Shell Chemical LP. 2005. Material safety data sheet: solvent naphtha (petroleum), light aromatic,

http://www.euapps.shell.com/M SDS/GotoMsds?loc=shellchemicals;

Shell Chemical LP. 2006. Material safety data sheet: fuel oil, residual.
htgg::’;’www.euapDs‘shechomeSDSlGotoMsds'.?loc=shellchemicals;
Shell Chemical LP. 2006. Material safety data sheet: light aromatic distillate (petroleum),

htgg:ffwww.euapp_s.shell.conﬁMﬁDSKGotoMsds?]oc=shellchemjcals,

®  Though the OSHA subset is not an EPA determination, EPA should give deference to its sister agency also seeking to
protect workplace environments.
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R. ACGIH Threshold Limit Values

The chemicals listed in the latest editions of the American Conference of Govetﬁxnental
Industrial Hygienists’ (ACGIH) Threshold Limit Values for Chemical Substances and Physical Agents
in the Work Environment (TLV) are hazardous to workers health and must appear on Material Safety
Data Sheets. One hundred seventy-seven chemicals appear on the FIFRA Inerts list and the ACGIH
TLV list.

2. Examples of hazardous substances appearing on both EPA's FIFRA-Inerts list and on
hazardous substance lists under another statutory scheme.

To illustrate the types of hazards caused by the chemicals on the Hazardous Inerts List, we
briefly summarize the findings of the National Institute for Occupational Safety and Health (“NIOSH”)
for eight chemicals that appear on both EPA’s FIFRA-Inerts list as well as one or more of the above
described lists.

A. Naphthalene (CAS # 91-20-3) is listed as hazardous by the following statutes: CERCLA §
101(14), CWA Priority, CWA § 311, MTL, EPA Pretreatment Standards — CWA § 307, CERCLA §
104(i)2, RCRA Appendix VII, RCRA Appendix VIII, RCRA U Waste, EPCRA TRI, and OSHA Toxic
and Hazardous Substances. According to NIOSH, exposure to naphthalene in laboratory toxicology
studies has caused severe skin irritation; genetic damage in insects, hamster cells, and human blood
cells; developmental abnormalities in offspring and reduced newborn survival when exposure occurs
during pregnancy; and cancer, including lymphoma.

B. Dibutyl phthalate (CAS # 84-74-2) is listed as hazardous by the following statutes:
CERCLA § 101(14), CWA Priority, CWA § 311, MTL, EPA Pretreatment Standards - CWA § 307,
CERCLA § 104(i)2, EPCRA § 302(a), RCRA Appendix VIII, RCRA U Waste, EPCRA TRI, and
OSHA Toxic and Hazardous Substances. According to NIOSH, exposure to dibutyl phthalate in

laboratory toxicology studies has caused genetic damage in microorganisms, hamster cells, and human
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cells; effects on the testes; reduced fertility; developmental abnormalities when exposure occurred
during pregnancy; reduced newborn survival; anemia; effects on hormones; and reduced thyroid
function.

C. Xylene (CAS # 1330-20-7) is listed as hazardous by the following statutes: CERCLA §
101(14), CWA § 311, CERCLA § 104(i)2, RCRA F Waste, RCRA U Waste, EPCRA TRI, and OSHA
Toxic and Hazardous Substances. According to NIOSH, exposure to xylene in laboratory toxicology
studies has caused severe eye irritation; developmental abnormalities in offspring when exposure
occurred during pregnancy; reduced fertility; abortion; and hearing problems.

D. Methyl ethyl ketone (CAS # 78-93-3) is listed as hazardous by the following statutes:
CERCLA § 101(14), MTL, CERCLA § 104(i)2, RCRA Appendix VII, RCRA Appendix VII[, RCRA U
Waste, EPCRA TRI, and OSHA Toxic and Hazardous Substances. According to NIOSH, exposure to
methyl ethyl ketone in laboratory toxicology studies has caused genetic damage in microorganisms;
developmental abnormalities in offspring when exposure occurred during pregnancy; impaired liver
function; and effects on the nervous system.

E. Benzyl alcohol (CAS # 100-51-6) is listed as hazardous by the following statutes: CERCLA
§ 104(i)2 and EPA Pretreatment Standards — CWA § 307. According to NIOSH, exposure to ethyl
benzene in laboratory toxicology studies has caused genetic damage in rat, mouse, and hamster cells;
reduced growth of newborns when exposure occurred during pregnancy; reduced activity; and
degenerative changes to the brain.

F. Coal tar (CAS # 8007-45-2) is listed as hazardous by CERCLA § 104(i)2. Accordin gto
NIOSH, exposure to coal tar in laboratory toxicology studies has caused skin cancer, and genetic
damage in microorganisms, rat and mouse cells, and human cells.

G. Sodium chromate (CAS # 7775-11-3) is iisted as hazardous by the following statutes:

CERCLA § 101(14), CWA § 311, and TSCA § 6 Unreasonable Risk. According to NIOSH, exposure to
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sodium chromate in laboratory toxicology studies has caused genetic damage in microorganisms, rat and
hamster cells, chicken embryos, and human cells; and sperm damage.

H. Ethoxyquin (CAS # 91-53-2) is listed as hazardous by the PAI. According to NIOSH,
exposure to ethoxyquin in laboratory toxicology studies has caused genetic damage in microorganisms,
rat cells, and human cells; developmental abnormalities in offspring when exposure occurred during
pregnancy; kidney and liver damage.

These are only eight of 2,891 inert chemic‘als that are found in pesticides and present a risk of
injury to human or environmental health, and are regulated by EPA under statutes other than FIFRA, but
that are not listed on the labels because they are categorized as inerts. There is no reasonable
justification for permitting industry to hide these chemicals behind the veil of confidential business
information. The public is at risk, and EPA should require pesticide manufacturers to list these
dangerous chemicals on the labels of their pesticide products.

III. EPA’S CURRENT POLICIES AND PRACTICES ARE INADEQUATE TO PROTECT
THE PUBLIC

A review of the history of EPA policies and practices in regard to inerts reveals both the
magnitude of the problem and EPA’s failure to respond to it effectively. Although inerts can constitute
as much as 99% of a product, 40 C.F.R. §156.10 as currently written does not require identification of
99.52% of known inert ingredients on pesticide labels. Prior to 1987, EPA only required the
identification of four inert ingredients on pesticide product labels, and testing of inert ingredient toxicity
was very limited. In 1987, EPA announced an “Inerts Strategy” designed to "reduce the potential for
adverse effects from the use of pesticide products containing toxic inert ingredients, . . . encourag|e] the
least toxic inert ingredients available, . . . and require[e] the development of data necessary to determine

the conditions of safe use of pesticides containing toxic inert ingredients."’

9 See Inert Ingredients in Pesticide Products; Policy Statement, ENVIRONMENTAL PROTECTION AGENCY (Apr. 22, 1987),
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The success of that program has been very limited. Central to the strategy was the classification
of inert ingredients into five categories:

List 1: Inerts of Toxicological Concern

List 2: Potentially Toxic Inerts, High Priority for Testing

List 3: Inerts of Unknown Toxicity

List 4A: Minimal Risk Inerts

List 4B: Inerts that will not adversely affect public health or the environment given current use

patterns
There were originally 66 chemicals on List 2. Despite their “High Priority for Testing,” 43 of the
original 66 chemicals have still not been tested to EPA’s satisfaction and remain on List 2. Two of the
chemicals were moved to List 3, two to List 4B and the remainder are no longer used as inert
ingredients, which suggests that those unnecessarily hazardous chemicals have been retired or replaced
by more benign chemicals. Since 1987, 55 other chemicals have been added to List 2.

The history of List 3 is similar. In 1998, there were 1776 chemicals on that list. Today there are
1863. Thus, not only has the universe of inerts of unknown toxicity increased, so has the number of
potentially toxic inerts Wiﬂ"l a high priority for testing. To date, very few chemicals have been
eliminated from use in pesticides, and although EPA has been trying to address the problem of inert
ingredients since 1987, it has so far addressed only a tiny fraction of the universe of inerts.' Whether
EPA lacks the resources or the inclination to conduct case-by-case analyses of inert ingredients in a
timely fashion, the OPPTS has failed to substantially perform its regulatory function, leaving the public
in continued jeopardy from the host of inerts of known, potential or unknown toxicity. Because EPA

has already performed the equivalent of these analyses under other statutes, EPA not only has the

authority but also the obligation to require listing of these inert ingredients on pesticide labels.

available at http://www.epa.gov/opprd001/inerts/notices.htm.
19 Currently, there are 2827 chemicals identified by EPA as used as inert ingredients. Inert (Other) Pesticide Ingredients in
Pesticide Products, EPA, available at http://www.epa.gov/opprd001/inerts/lists.html.
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Another demonétration of EPA's ineffectiveness in adequately addressing the toxicity of inert
ingredients is reflected in the fact that a chemical may even be an active ingredient in one pesticide and
an inert ingredient in another, depending on the manufacturer's designation of the target pest to be
controlled by the product. Under EPA's current regulation, an ingredient identified as "active" must be
disclosed on the label, but the same ingredient need not be disclosed if it is designated as "inert" for that
product. According to EPA's Substance Registry System, 516 inert ingredients are currently or were at
one time registered as active ingredients.''

IV. PUBLIC POLICY CONSIDERATIONS SUPPORT THE PROPOSED RULE CHANGE

The fact that EPA already regulates the chemicals that make up the Hazardous Inerts List
demonstrates that these chemicals may pose a hazard to humans or the environment. Indeed, these
harmful inert ingredients clearly impact the public, both those who purchase pesticides and those who
suffer the third-party effects of pesticides. While protection of confidential business information is a
balancing policy consideration, the potential risks to human health and the environment outweigh the
benefit of protecting manufacturers.

In addition to the obvious fact that “inert” ingredients are not actually biologically or chemically
inert, there are several other reasons to amend the labeling regulation to require disclosure of hazardous
inert ingredients in pesticide products. First, pesticide labels that disclose hazardous inert ingredients do
not mislead the public, and allow consumers to make better-informed purchasing decisions. Second,
disclosure of hazardous inert ingredients on labels facilitates faster and more accurate medical diagnoses
and treatment of people exposed to those chemicals. Third, full disclosure of hazardous inert ingredients

provides an incentive for manufacturers to use less toxic ingredients.

' EPA's Substance Registry System (SRS), available at http://www.epa.gov/srs/.
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1. Requiring labeling of known hazardous inert ingredients will avoid misleading the
public, and will provide the public with more adequate information to make informed

consumer decisions.

The public assumes that harmful ingredients are disclosed on product labels, yet manufacturers
are not required to list many of the inert ingredients that EPA has already determined to be hazardous.
Unless EPA amends its labeling regulation to match public expectations, the public may incorrectly
assume that a product containing toxic "inert" ingredients pose no risk.

Under most consumer protection statutes, the responsible agency either requires disclosure of
ingredients to aid the consumer in her own risk assessment or guarantees that a product has been tested
to determine its guarantee of safety, or at least reveal the risks. To assure the public of safety, the
Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 301 ef seq., the Consumer Product Safety Act, 15
U.S.C. § 2051 ef seq., the Flammable Fabric Act, 15 U.S.C. § 1191 et seq., and the Fair Packaging and
Labeling Act, 15 U.S.C. § 1451 et seq., require either disclosure of ingredients or product safety testing.
Neither EPA registration of pesticide products nor their approval of pesticide labels provides an
assurance of safety to the public. If, in EPA's judgment, the benefits of a pesticide outweigh the risks,
EPA will register the pesticide.

In the spirit of consumer protection, if EPA cannot guarantee that a registered pesticide is safe, it
must provide the public with the information necessary to allow the consumer to protect herself. Only a
fully informed public can take appropriate precautionary measures in selecting pest control alternatives.
Additionally, the proper functioning of the free market also requires the free flow of information; that
information is now lacking. Therefore, EPA should require the disclosure of all hazardous inert

ingredients on pesticide labels, and allow the public to make fully informed decisions.

2. Disclosure of hazardous inert ingredients should be required in order to insure faster
and more accurate medical diagnoses.

Without disclosure of hazardous inert ingredients, doctors cannot adequately assess and treat
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those who are suffering from exposure to pesticides. Failing to disclose inert ingredients can lead to
traumatic results for individuals who must closely monitor their chemical exposure due to an allergy or
medical condition. Two and a half percent of Americans suffer from medically diagnosed multiple
chemical sensitivity syndrome (MCSS), while 11.2 percent report unusual sensitivity to common
chemicals.'? Labels that fail to disclose hazardous inert ingredients prevent doctors from performing
necessary diagnostic tests, and make accurate interpretation of test results more difficult.”® In addition,
treatment delays resulting from incomplete ingredient disclosure are detrimental to patient health, and
can increase medical expenses.'*

3. Full disclosure of hazardous inert ingredients provides an incentive for manufacturers
to use less toxic ingredients.

Disclosure of hazardous inert ingredients will encourage pesticide manufacturers to reduce the
use of toxic inerts in their formulations, thereby making pesticides less harmful. In 1987, EPA
identified 57 List 1 inerts, and required that these ingredients be disclosed on the labels of products
containing the ingredient.IS At the time, these inerts were used in approximately 1300 products. Today,
there are only eight List 1 inerts.'® By 1996, the number of actively marketed products with List 1 inerts

was only 40."7 The Office of Pesticide Programs has not been able to provide more current information.

12" Stanley M. Caress and Anne C. Steinemann, 4 National Population Study of the Prevalence of Multiple Chemical
Sensitivity, 59 (6) ARCHIVES OF ENVIRONMENTAL HEALTH, 300, 305 (2004).

13 Declarations of Routt Reigart and Howard Freed, attached to petition.
"ol

15 See Inert Ingredients in Pesticide Products; Policy Statement, ENVIRONMENTAL PROTECTION AGENCY (Apr. 22, 1987),
available at http://www.epa.gov/opprd001/inerts/notices.htm.

16 {J.S. EPA. 2004. Inert ingredients ordered by CAS number — List 1. http://www.epa.gov/opprd001/inerts/lists.html.
17 U.S. EPA. 1996. List of pesticide products containing List 1 inert ingredients. Obtained by Sandra Marquardt under the

Freedom of Information Act, June 21, 1997. Page 14.
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¥. ALTERNATIVES TO REQUIRING THAT PESTICIDE PRODUCT LABELS
CLEARLY LIST THE INERT INGREDIENTS IN THE HAZARDOUS INERTS LIST

1. Make an individualized determination of whether to require disclosure for each subset

of chemicals already determined to be hazardous under various statutory mandates.

If EPA is unwilling to require disclosure of all inerts already determined by EPA to present
hazards to human health or the environment, then EPA should at least assess each list set forth in this
proposal (section II, subsection 1, A-R of this petition) to determine whether or not to require disclosure
of the individual subsets of hazardous inerts.

2. Make an individualized determination of whether to require disclosure for each

chemical within each subset of chemicals already determined to be hazardous under
various statutory mandates.

If EPA is unwilling to require disclosure of all inerts already determined by EPA to present

hazards to human health or the environment, then EPA should examine the chemicals individually
within each subset and make a determination as to whether to require disclosure of each individual

chemical set forth in this proposal (section II, subsectionl, A-R of this petition).

3. Require disclosure of Meﬁs listed in the Hazardous Substance Data Bank.

The Hazardous Substance Data Bank (HSDB) is a factual, non-bibliographic data bank focusing
upon the toxicology of potentially hazardous chemicals including emergency handling procedures,
environmental fate, human exposure, industrial hygiene, and regulatory requirements. HSDB is
maintained by the National Library of Medicine, and is fully peer reviewed by the Scientific Review
Panel (SRP), a committee of subject matter experts. HSDB is being built, maintained, reviewed, and
updated by the National Library of Medicine (NLM). Four hundred fifty-five chemicals appear on both
FIFRA-Inerts and HSDB.

EPA did not create the HSDB under a statutory scheme; however, the chemicals on the HSDB
list are regulated by EPA, and many of these inerts have been determined to be hazardous to human and

environmental health. Therefore, in addition to the other requests in this petition, Petitioners also
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request that EPA amend its pesticide labeling statute to require disclosure of all inerts catalogued in the

HSDB. _
A—o;.;usr l,260¢ _
Dated: Juby-20, 2006 Respectfully Submitted,
Ao D eic” Lt N ATAE
Norma Grier Charles M. Tebbutt
Northwest Coalition for Alternatives to Pesticides Western Environmental Law Center
P.O. Box 1393 1216 Lincoln St.
Eugene, OR 97440 Eugene, OR 97401
and

Agricultural Resources Center / Pesticide Education Project

Alaska Community Action on Toxics

American Bird Conservancy

Beyond Pesticides

Californians for Alternatives to Toxics

Californians for Pesticide Reform

Center for Environmental Health

Citizens Campaign for the Environment

Environmental Working Group

Grassroots Environmental Education

Migrant Clinicians Network

Natural Resources Defense Council

North American Hazardous Materials Management Association

New Jersey Environmental Federation

Pesticide Action Network North America
" Physicians for Social Responsibility

Safer Pest Control Project

The Endocrine Disruption Exchange

Texans for Alternatives to Pesticides

Toxics Information Project

Washington Toxics Coalition
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Attachment A - Hazardous Inerts List
Attachment B - Declaration of J. Routt Reigart
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Attachment B




DECLARATION OF J. ROUTT REIGART

I, J. Routt Reigart, MD, FAAP, hereby declare:
1. My name is J. Routt Reigart, MD, FAAP. I submit this declaration in support of the
petition of the Northwest Coalition for Alternatives to Pesticides, et al., to require disclosure of
certain pesticide ingredients on pesticide labels.
2. I am Professor of Pediatrics at the Medical University of South Carolina and Director of
General Pediatrics at the Medical University of South Carolina.
3. My spcci#lties are clinical toxicology, heavy metal toxicity, and chemical and pesticide
toxicology. I am co-editor of the USEPA manual Recognition and Management of Pesticide
Poisoning. 1 was a co-founder and medical consultant for many years for the National Pesticide
Telecommunications Network (now NPIC). I am past-chair of the American Academy of
Pediatrics Committee on Environmental Health and past-chair of the USEPA Children’s Health
Protection Advisory Committee. I also served as a member of the USEPA Tolerance
Reassessment Advisory Committee which was charged with advising on the implementation of
the Food Quality Protection Act of 1996.
4. When treating patients who have been exposed to pesticides, exact knowledge of all
potential hazardous agents in the pesticide formulation is essential to the proper diagnosis and
management of the exposed individual. The hazard is not limited to the active ingredients and
for many pesticides, particularly many herbicides and fungicides, the “inert” ingredients are
often more toxic than the active ingredients. Particularly in the case of acute poisonings, rapid
emergent access to all ingredients in a formulation is essential to success in treating such
patients. Such information should be available on the label.

3 Currently, inert ingredient information is not readily available. Only a few inert




ingredients are identified on Material Safety Data Sheets (MSDS’s) which are rarely available to
treating physicians in an emergency situation. A direct request to the pesticide producer (usually
a phone call) 1s usually necessary to secure this information. The time required to locate
MSDS’s or call the producer and locate the responsible respondent can result in serious and
significant harm to the poisoned individual.

6. Poisoned patients deserve prompt and appropriate care by the medical community. This
care 1s presently hampered by the cumbersome inaccessibility of information about “inert” but
toxic substances in pesticide formulations. It is unreasonable to continue to subject our
population to this unnecessary risk. I strongly urge the incorporation of proper and necessary
information on all pesticide labels.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: May £, 2006.

\M @<H~3

J_Routt Rei gart, MD, FAAP
Medical University of South Carolina




Attachment C




DECLARATION OF HOWARD FREED

I, Howard Freed, hereby declare:
1. My name is Howard Freed. I submit this declaration in support of the petition of the
Northwest Coalition for Alternatives to Pesticides, et al., to require disclosure of certain
pesticide ingredients on pesticide labels.
2 I am a physician who practices and teaches Emergency Medicine full time in a
University setting. I am a Clinical Professor of Emergency Medicine at Georgetown
University School of Medicine, and Clinical Professor of Medicine at Howard University
School of Medicine. I have treated thousands of patients in the Emergency Room setting
over the last thirty years. I have also served on New York State's Pesticide Management
Advisory Council.
3. When treating patients who have been exposed to pesticides, physicians need inert
ingredient information in order to evaluate all possible exposures, diagnose pesticide-
related illness, and provide appropriate treatment. Without inert ingredient information,
physicians may not perform necessary diagnostic tests and may not be able to appropriately
advise patients. Physicians in the Emergency Room are forced to treat blindly for all
"inert" exposures when the information is needed but kept secret.
4. Currently, inert ingredient information is not available to physicians treating
pesticide poisonings and exposures. Only a few inert ingredients are identified on Material
Safety Data Sheets. Some of the undisclosed ingredients are known to be toxic and/or
hazardous. ;
5. The current system of calling the "medical hotline" telephone number on the
products is inadequate. Calling pesticide producers to acquire ingredient information is
sometimes time consuming, difficult, and still may not yield the desired clinical
information. For example, I recently called a well known, major manufacturer for
information about a product that a 52 year old woman had been exposed to. I was told that

even the exact product name on the label was not enough for them to identify the product,




and that in any case they would not tell me what specific chemicals were in the product so
that I could call my local Poison Control Center for information about them.
6. When a patient has a significant exposure, keeping the ingredients of a product a
secret from the treating physician can only hurt and can never help patient care. Physicians
could provide better, more efficient health care if more product ingredients were disclosed
on pesticide labels.

1 declare under penalty of perjury that the foregoing is true and correct.

Dated: May 5, 2006.

fireenQ Freelony

Howard Freed




