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by conputer-aided transcription.
PROCEEDI NGS
COURTROOM DEPUTY: Beyond Pesticides versus Christine
T. Whitman, et al. CV02-2419. WIIl counsel state your

appearances for the record, please?
MS5. DINERSTEIN: Paula Dinerstein for the Plaintiffs.
MR. HANDLEY: Janes Handley for the Plaintiffs.

M5. O MELVENY: Mary O Melveny for the Plaintiff,

Communi cati ons Workers of Anerica.

M5. PURDY: Angeline Purdy for the EPA

THE COURT: Al right. Wll, thank you one and all
for your briefs. They are well done. It is helpful in this
conplicated area.

Before we proceed with the oral arguments, let ne deal
with a couple of prelimnary natters because | am sure everyone
is aware we have had an amicus brief filed or a Mdtion | should

say For Leave To File an Anmicus Brief and the Court is inclined



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
to grant the Mdtion; but only for briefing purposes, not for
oral argunent.
But it seens only fair that the Plaintiff should have
an opportunity to respond.
So | would like to learn fromthe Plaintiffs if they
would like to respond to the anmicus brief and if so how | ong

they would need to respond to the anicus brief.

MR. HANDLEY: Your Honor, yes, we would like to
respond to the amcus brief.

COURTROOM DEPUTY:  Counsel, woul d you approach the
podi um pl ease?

THE COURT: Yes.

MR. HANDLEY: Your Honor, may it please the Court,
Plaintiffs woul d object to the am cus brief to the extent that
it includes factual information that's not currently before the
Court.

W rely on the Court's earlier order which says that
the record for purposes of the Prelimnary Injunction is
conpl et e.

THE COURT: Al right.

MR, HANDLEY: And further we feel that this
information is not part of the adm nistrative record or at |east
we can't tell whether it was before the agency.

So for purposes of their naking an appearance as

am cus we don't object; but in terns of factual information,
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additional information that's being asserted in their
affidavits, we would object to those.

THE COURT: Well, why don't you file a conbination
Motion To Strike that portion of their amicus brief and any
opposition that you would like to file with regard to the
argunents that you are advancing so the Court can consider this
poi nt that you are making which seens |like a worthy point to be
considering which is whether or not -- | have not reviewed the
am cus brief yet.

| didn't think it was appropriate to do that prior to
today's hearing, but the Court generally is favorable to hearing
frominterested parties in an amicus situation at |east for
bri efing purposes, not necessarily for oral argument.

So why don't you if you have concerns of that kind,
why don't you include that in your response and | wll take that
into consideration in deciding to what extent | should be
willing to accept the ami cus brief for briefing purposes.

MR HANDLEY: We will do that.

THE COURT: Al right. What do you feel you would
need? Wuld ten days be enough?

MR. HANDLEY: That's plenty.

THE COURT: Al right. So the 31st. So you will file
that. And then | don't know if the Government will want an

opportunity; but if the Governnent wants an opportunity to

respond, could you do that within a week thereafter or ten days
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certainly thereafter?

M5. PURDY: | amsorry, your Honor, did you nean an
opportunity to respond to Plaintiffs' subnission or the am cus
brief?

THE COURT: Bot h.

MS. PURDY: Both or either. Well, in terns am cus
brief we don't oppose that at this point so we don't see a need
to respond on that.

In terms of whether we would need to respond to
Plaintiffs' submission, |I think we will just have to take a | ook
at what they file and see if there are issues there that we need
address, but | think another ten days after that would be
adequate for us to file any response.

THE COURT: In particular then when you get the
Plaintiffs' submission if you would focus as I am sure you would
anyway on the point that M. Handley's raising which is a point
wort hy of being carefully considered whether or not they are
seeking in their amcus to really put before the Court
information in fairness at this tinme appropriately before the
Court and, if you join in their Mtion To Strike in that regard,
t hen obviously that would be inportant for the Court to know.

So if you could simlarly review that, that would be
appr eci at ed.

M5. PURDY: Certainly. Thank you, your Honor

THE COURT: Very good. So you will have ten days then
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from--

M5. PURDY: Ten days fromPlaintiffs' filing?

THE COURT: Right, fromthe Plaintiffs' filing. Now,
the Court also has before it a Mdtion To Strike the affidavit
submitted by the EPA with regard to its opposition to the
Prelimnary |njunction.

And, of course, the CGovernnent has opposed the Mdtion
to strike.

The Court is going to deny the Mdtion To Strike on the
grounds that it believes the agency has a right to defend itself

in this type of situation where there is allegations of inaction
by describing what it is that it has been doing and what the
posture of the situation is and to the extent that there is
anything contained in its affidavit that is of a substantive
nature, the Court is not relying on that and will not rely upon
that for purposes of resolving the Prelinmnary Injunction Mtion
that is before the Court.

Dependi ng upon how that's resolved there may cone a
time later in this litigation where it would be appropriate to
consider in evaluating the substantive basis of their decisions
i nfornati on that may be contained in the affidavit, but fromthe
poi nt of view of the procedural context in which this
Prelimnary Injunction is arising, the Court believes it is
appropriate for the agency to be able to set forth the conduct

that it has been engaged in in evaluating these chenicals and
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the Court is only going to take into consideration the affidavit
for that Iimted purpose.
So | amgoing to deny the Mdtion To Strike the
af fidavits.
So that gets us | think to where we had hoped to be in
the first place anyway which is the argunent itself on the

Prelimnary Injunction; and since it is the Plaintiffs' Motion,

we should hear fromthe Plaintiffs first.

W will give you a chance after the Government
responds, we will give you a chance for reply too

M5. DI NERSTEIN: Good norni ng, your Honor.

THE COURT: Good norni ng.

M5. DINERSTEIN: | would like to ask that M. Handl ey
be able to do the reply and I will do the main argument.

THE COURT: That's fine.

M5. DINERSTEIN:. W cone before you as EPA has said we
are asking for extraordinary relief, but the reason is that we
are dealing with a pesticide, Pentachl orophenol, which has
extraordinary risks and a record of extraordinary inaction and
del ay on EPA' s part.

Back in 1984 the EPA found that this pesticide
possessed excess risks of cancer, birth defects, toxicity to
fetuses and it did so after a six year as it describes itself in
depth detailed review of all the risks and benefits and which

the registrants were able to participate and subnitted evi dence
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critiques of EPA studies. And at the end of the six years,
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They submitted

EPA

concl uded that their presunptions had not been rebutted and that

Pent achl or ophenol did in fact pose these risks.

And the only reason at that tine that they did not

suspend or cancel Penta's registration is because it said that

there weren't viable alternatives at that tine.

Those findings have never been reneged on by EPA

guesti oned, reduced. As far as we know, they have never even

been chal l enged by the registrants. They sti

Subsequently in 1987 EPA cancell ed

remai ni ng uses of Pentachl orophenol besides wood preservatives

Il stand.

nost of the

based on those same risk findings that it found in 1984.

woul d just like to read you a quote fromEPA s finding in 1987

on Pent achl or ophenol

It said: The agency is concerned about the ubiquity
of Pentachl orophenol, its persistence in the environnment, its
phytotoxic interatigenic -- that's birth defect inducing
properties, its presence in human tissues and its oncogenic

And |

meani ng cancer causing ri sks because of the presence of dioxins

in the technical material

So EPA there was saying that not only is
Pent achl or ophenol causing -- does it pose these risks, but
actually everywhere in the environnment and it is in hunan

it

is
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tissues. It is actually getting into hunman bodies. And that is
why we are cancelling it.

And when it made that finding it specifically
addressed why it was cancelling those uses but not wood
preservative uses. And it said because the registrant asked:
Well, why can't you just institute the same kind of protective
nmeasures like protective clothing and masks and so forth that
you did on wood preservatives and not cancel it. And EPA
answered that the reason was because even though these different
uses posed the sanme risks that in the case of the wood
preservatives, there weren't viable alternatives.

So it confirned that that was the only reason that it
had not cancelled the wood preservatives. And in light of the
pur pose for which EPA has quoted that the primary purpose is to
protect hunman health and the environnent from unreasonable risks
of pesticides, EPA has a continuing duty to deternine that
pesticides that are registered don't pose unreasonable risks and
we believe that once EPA nade these findings of excessive risks
and once it went ahead and cancel |l ed ot her uses because there
weren't alternatives, it had a duty to go back and book to see
if there were alternatives to the wood preservative use and
cancel those when the time came that there were alternatives.

Now, we don't have the conplete record. W think
there is probably nore in there than we know about, but we know

that at |east since 1993 producers of alternatives to utility
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pol es treated wi th Pentachl orophenol have been com ng i nto EPA,
giving theminformation about their products, about the fact
that utilities are actually using them that there are viable
alternatives to Pentachl orophenol

And since 1997 one of the Plaintiffs, Beyond
Pestici des, has been subnitting this kind of infornmation to EPA
and asking for cancellation and suspension

Despite all this and the risks that EPA found, EPA
apparently didn't think that it needed to | ook at those
subm ssions or take them seriously because it has conme to the
Court just a few weeks ago and said that its anal ysis of
alternatives has just begun after 19 years since they found
excessive risks and that cancellation would be appropriate if
there were alternatives.

So EPA took no action. What it did was that in 1997
i nstead of taking the cancellation and suspension action that is
provi ded for under the statute, it decided to begin a
reregistration review.

Plaintiffs' position is that that was not even
necessary to go back to square one and reanal yze everythi ng
after they had a six year review and conme up with a final
deci si on before.

THE COURT: Now, let me ask you about that. The
choice that they had at that tine between those two options,

obviously | know whi ch one you are advocating was the preferable
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one, but was that not a decision that they had the discretion to
choose between, between a cancell ation suspension track versus a

reregistration review track?

That's conpletely within their discretion, is it
not ?

MS. DINERSTEIN. It is within their discretion, but it
is not unreviewable discretion. It is reviewable for abusive
di scretion. And we have cited case to that effect. The EDF

line of cases which did review EPA's inaction on petitions to

cancel or suspend pesticides.

THE COURT: So when you say in the brief that there
was a nondi scretionary mandatory duty to act, | think that's on
page 20 of your brief, it is still -- it is not quite
nondi scretionary?

MS. DINERSTEIN: | don't have a brief in front of ne,
but | don't believe that we do say it is a nondiscretionary
mandatory duty. W say that the statutory standards for
cancel | ati on and suspensi on have been net and that the case |aw
hol ds that when EPA's own findings nmeet the statutory standards
for those actions that the Court can order EPA to in fact do
those actions.

But the standard of review is abusive discretion or
arbitrary and capri ci ous.

THE COURT: So what is the essence of your argunent as

to why choosing the reregistration path was an abusive
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di scretion as opposed to the cancel and suspension track?

M5. DINERSTEIN. The reregistration provisions of
FIFRA were really put in there to ensure that ol der pesticides
met current standards because there were pesticides that were
regi stered before EPA did really even any kind of review,
scientific studies and so forth, and then there were others that
had sone studies but not up to current standards.

And so EPA -- Congress picked the date, | think 1984,
that any pesticide that was regi stered before 1984 had to be
rereviewed. And this is really just to prevent pesticides from
bei ng so to speak grandfathered w thout review up to current
st andar ds.

It was not intended for pesticides which EPA had
al ready found posed excessive risks because when you do a
reregistrati on proceedi ng and EPA has been doing this particular
reregistration proceeding for going on six years already and
they have said it mght take three or four years nore, at the
end of that entire proceeding, if they decide it is not
appropriate for reregistration, then they begin cancellation
pr oceedi ngs.

So what we have here is an extrenely |ong detour
before you get to the actual regulatory action that could result
in getting the pesticide off the nmarket.

And while EPA admits in their brief that the

reregistration provisions were not intended to keep them from
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cancel ling or suspending or taking other regulatory action, the
whol e tenor of their brief is that in fact Congress intended
themto only reregister; and that's sinply not the case.

In fact, there is language in the statute that says
nothing in this reregistration section shall affect EPA taking
any other regulatory action.

What EPA is doing here is they are essentially despite
all the risk findings they have made, they haven't responded to
any of this in their brief before the Court and they are sort of
pretending that this is just a routine pesticide that's
appropriate for a routine review and al ong wi th hundreds of
ot her pesticides that they are review ng sinply because they
were registered before 1984.

And they haven't even put Pentachl orophenol with its
extrenme risks and | haven't gotten to the ones they found in '99
yet, they haven't even put it in front of the line as far as
reregistrati on goes.

They said that they did their first RED, which is a
Reregi stration Eligibility Decision, in 1991 it was finished and
Pent achl or ophenol is supposed to be finished sonewhere between
2003 and 2006 or later

So for all we can tell fromwhat EPA has told us, they
are reviewi ng these pesticides in al phabetical order. It has
nothing do with the risks they pose.

THE COURT: Now, would the reregistration review by
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its very nature though require themin order to acconplish it to
do an assessnent of the type that you had previously alluded to
which is an assessnent of what alternatives were on the market
that woul d be acceptabl e under the circunstances for the use of
Pent achl or ophenol in that specific type of -- for that specific

type of purpose, the wood treatment purpose?

M5. DINERSTEIN: It should. 1In the past one of the
letters that we have in our exhibits, EPA said we are going to
do -- we mght do a benefits review after we conplete the
reregistration review.

Now, in their brief they have said that they do do a
benefits review, an alternatives reviewin that context and
certainly they should because the outcome of the proceeding is

to detern ne whether the risks exceed the benefits or vice

ver sa.

THE COURT: Al right.

M5. DI NERSTEIN: However, they have said that they are
not going to even begin the benefits review until they conplete

the risk review and the risk review still has quite a ways to
go. They are tal king about they have a new draft and that's
going to be subject to conment fromthe registrants and then
comments fromthe public and then EPA nay nmeke revisions based
on those coments.

And then after that, they are saying it nay take six

nonths to three years to conplete the total review of the
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benefits. And fromour point of view, this is just interposing
delay in a situation where they have already found excessive
risks and really the only question should be alternatives.

THE COURT: So you woul d prefer the kind of special
review you referred to in your brief under 50 Federal Regs
490037

M5. DINERSTEIN: Yes, the review they did that ended
in 1984, it used to be called ARPAR, A Rebuttal Presunption
Agai nst Registration. Now they call it special review They
have al ready done a special review and al though we have asked
the Court to order an emergency suspension because that is the
only action that would actually protect the public right now,
anot her possible remedy we have suggested several other possible

renedi es woul d be to reopen that ARPAR proceedi ng and say:

Ckay, we have al ready found excessive risks and in the
reregistration proceeding those -- they did reevaluate and they
not only did not find less risks than in '84, but they found

greatly nore risks.

And so if the Court doesn't find that they already
have enough information on alternatives which we are saying that
they do, then at the |east they should be ordered to very
qui ckly finish their assessnent of alternatives and go ahead to
action.

THE COURT: Now, from your point of view, what if any

factual devel opnents have occurred since '97 or even nore



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 16
recently that would warrant the type of extraordinary relief
that you are requesting factual devel opments that have occurred
with regard to hazards, new evidence, or data that shows higher
ri sk or occurrence of hazards fromthe use of Pentachl or opheno
in the wood treatnent real n®?

Has there been any devel opnents of a recent vintage
over the | ast even year or two years that would warrant this
type of extraordinary relief?

MS. DI NERSTEIN.  Well, the 1999 risk assessnent found
very extraordinary |evels of risk, including 340 percent chance
of cancer for one occupational category and for 13 out of 14 of
the categories they reviewed they found in their own words
unacceptabl e risks of cancer and 14 out of 14 category for
noncancer risks.

So that is certainly one thing. But nore basically in
answer to your question the risks posed by Pentachl or opheno
have been around for a long time. They haven't changed. That's
not what we are saying.

And it is tragic that nothing has been done about them
for all these years, but that does not nmean the additional risk
that is added each day is not worthy of relief and we have shown
that -- and EPA's data agrees -- that is approxi nately one
mllion new Penta poles put up every year and that neans
hundreds of thousands in the space of a few nonths that it m ght

take to rule on the nerits of this case or for EPA to hold a
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suspensi on heari ng.
And the risks that EPA has found associated with
putting up those poles to the manufacturers of the
Pent achl or ophenol, to the treaters of the wood, to the

installers and utility people who work on the poles to smal

children who nmight play in the dirt around the poles are very
great and the fact that there has been years and years and years
of these risks doesn't nean that we haven't nmade a case for a
ot of additional risk within just a few nonths' tine.

THE COURT: As | understand your position, you want
to, and correct ne if I amwong, | think what you want the
Court to do is basically cancel this usage right now, is that

correct, this registration?

M5. DINERSTEIN: Well, our prinmary relief that we are
asking for is we are asking the Court to order an energency
suspension and that is an interimrenedy that Congress has given
to EPA to take a product off the nmarket when it believes there
are serious risks pending further investigations and hearings.

THE COURT: Now, why wouldn't you advocate the |ess
extrenme position of having the Court cancel the reregistration
review and order the EPA to engage in cancellation suspension
revi ew as opposed to actually, you know, suspending the use of
it?

MS. DI NERSTEIN: Right.

THE COURT: Wy did you go to the outer edge here?
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M5. DI NERSTEIN: The reason we went to the outer edge
is because that's the only renmedy that has an i nmedi ate i npact
in protecting the public.

However, in our reply brief we have made several ot her
suggestions of renedies, you know, if you don't want to go that
far.

One would be to do a suspension or a cancellation
whi ch woul d require a hearing at EPA before anything actually
happens. Anot her one would be to order EPA within a tine set by
the Court to respond to our petitions and actually tell us why
t hey haven't cancelled or suspended, why they think
reregistration is appropriate given this |level of risk

Anot her would be as | mentioned before to reopen the
ARPAR proceedi ngs solely to consider alternatives on an
expedi ted basis, and another one which we didn't nention but is
al so a possibility is that the Court could order sone relief
just on that one usage, the ground |lying usage where they found
340 percent risk of cancer. There seens to be no reason not to
at | east nove on that one.

So there are many forns of relief that the Court could
order based on the case that we have nade.

THE COURT: Al right. Anything else that you --

M5. DINERSTEIN: G ve nme a nonent, please.

THE COURT: OF course.

M5. DINERSTEIN. One thing | wanted to address even
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t hough you haven't asked a question about it is but I think it
m ght naturally occur to anybody is if Pentachl orophenol has
been around so long and it is so hazardous, you know, why aren't
there people dropping like flies on the street kind of thing?

THE COURT: Yes, why wouldn't there be evidence of,
for example, in areas where it is used, evidence of increased
reporting of cancer by children or workers or whatever in the
areas where it is clearly being used?

I am not aware of any data of that kind here.

MS. DI NERSTEIN: Well, the answer to that, and we can
make a subnmission to the Court if you like, but we were trying
torely just on EPA's record is that there are sone studies and
some personal injury actions and so on concerni ng workers,
concerni ng people who lived in hones that were treated with
Pent achl or ophenol, that sort of thing.

But the risks that EPA relied on for its actions in
the past of cancer and birth defects and fetal toxicity |ike
m scarriages and low birth weight, that sort of thing, are not
easily traced in individual cases.

Cancer for one has a latency period of 20 to 30 years
sonmetines and so it is very difficult to prove that a particul ar
exposure caused a particular effect especially when the effects
are sonmething that commonly occurs for other reasons. It is not
a uni que effect.

And so the way EPA did its risk analysis and the way
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the information that it relies on regularly and even needs to be
held to do consistently is that it uses aninmal data. It is not
ethical to experinent on humans. W can't feed
Pent achl or ophenol to humans and see what happens and so they do
it to aninmals.

And based on this data and what happened to the
ani mal s and how fast they got cancer and whether their offspring
had birth defects, they extrapolate that to hunmans and they
found very, very high risks, over 100 percent in sone cases.

And so wi thout necessarily having to prove that an
i ndi vi dual cancer or an individual birth defect was caused by
Pent achl or ophenol, they conceded that as a whole, as a
statistical matter based on the aninal studies that this many
cancers are likely to have been caused by Pentachl or ophenol

THE COURT: What does the data indicate as to how | ong
it takes from exposure to Pentachl orophenol when it is used in
the wood treatnent setting to the mani festation of the cancer
fromexposure to it, manifestation?

Does it take a matter of years or a matter of decades
or what does the data show on that?

M5. DINERSTEIN: | actually don't have information on
that specifically.

THE COURT: kay.

M5. DI NERSTEIN:  Per haps EPA does, but | know t hat

conmonl y cancers can have 20 years or nore |atency period.
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THE COURT: So it could be that exposures that
occurred a couple of decades ago just haven't nanifested
t hensel ves yet?

M5. DINERSTEIN: That's right. And | nean we know
there is a very high cancer rate in this country but we don't
really know what to trace it to so this could be one of the
t hi ngs.

THE COURT: Then the question for the Court would be
whet her or not in absence of that data would be telling to your
ability to get this type of extraordinary relief. Renember now
we are focusing only on the Prelimnary Injunction, not the
ultimate conplaint here in the case, but the short termrelief
that you are seeking prior to the ultimte resolution of the
case.

Let nme ask you this: The failure to act on the part
of the agency's part, failure to act in the way that you want
themto act, they argue is not a final agency action

First of all, do you disagree with that fromthe point
of view of review and, if you don't disagree with it, then what
woul d be the actual -- what if any final decision that they have
made woul d be the subject of review at this point by then?

MS. DINERSTEIN. First of all, we have cited
controlling case lawin the D.C. Circuit that holds that in the
case of suspension since it is supposed to present -- prevent a

short terminm nent hazard that even short delays represent a
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denial which is reviewable, represent in effect a final agency
action.

And in the case of cancellation, if the agency
unreasonably del ays acting, it is a reviewable action. As to
whet her they have made a final action or not, that was actually
| ess clear before they filed their brief in this case because
when they nost recently responded to Beyond Pesti ci des'
petition, they said this is an interimreply and we are neither
granti ng nor denying your petition

But now before the Court they have said that they have
made a determ nation to proceed by reregistration review and
that it would be inappropriate to do anything else until that
review is finished.

And so we regard that now with that additiona
expl anation as a denial of our petition

THE COURT: So would the decision to proceed on a
reregistration path, would that decision be in your judgnent a
final agency action that's revi ewabl e?

M5. DINERSTEIN: | think that it is because they have
forecl osed doing anything else in the neantime. They have said
we are not going to take any regulatory action until we conplete
this action, but it is not necessary to decide that because the
i naction and delay is al so revi ewabl e.

THE COURT: kay. Anything el se?

M5. DINERSTEIN: | wanted to point out that EPA has
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tried very hard not to address the risks of Pentachl orophenol in
its brief. They haven't answered on the nerits anything that we
have sai d.

What they have done is they have tried to get a
jurisdictional disnissal so they will never have to face the
nmerits. They have tried to inply that they have unrevi ewabl e
di scretion and, therefore, there are certain questions that we
think that they should answer that they have avoided totally and
t hese questions --

THE COURT: This is in the context of the Prelimnary
I njunction Mtion?

MS. DI NERSTEIN:  Pardon ne.

THE COURT: Are these questions you believe they have
to answer in the context of this --

M5. DI NERSTEIN: Yes. Yes.

THE COURT: -- even in this posture where we are only
focusing on the extraordinary relief, Prelinnary Injunction?

MS. DI NERSTEIN: Yes. Yes. That in order to rule on
the Prelinmnary Injunction, we feel that they should answer what
would it take for EPA to cancel or suspend? Wat kind of risks
findings woul d take a pesticide out of the Iine of hundreds of
pesticides and routine reregistration review and put it into the
regul atory node of action?

You know, if not this level of findings, then what?

And EPA they have nmade a big point of that they are '99 docunent
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is adraft and is not the last word, but they haven't disclained
anything in it. They haven't said that their new draft finds
| ower risks and nore basically they haven't responded to: Well,
what is an agency supposed to do when it finds a 340 percent
risk of cancer in a draft?

Yes, we agree it is a draft, but when you get that
kind of alarmbell going off, don't you quickly go back and
see: Is this true? Did we make a mistake? And if it is true,
we better do sonething.

THE COURT: |Is there any type of, fromyour point of
view, any type of guidance fromthe courts to give sone sense of
what an acceptable schedule for this reregistration reviewin
terms of a tine table is?

M5. DINERSTEIN: Well, when Congress anended FIFRA in
1972, they were trying obviously -- they didn't succeed -- to
expedite getting chenicals off the narket and the |egislative
hi story shows that they thought that a year to two years was
much too long; that cancellation proceedings were taking a year
to two years and that when pesticides pose serious risks, they
shoul d be able to nove faster than that.

And so in conparison this is really an egregious
delay. They did a six year reviewin the '80s. They have done
going on six years in this review and they have asked the Court
to just give themcarte blanche, not even set any time for them

to finish this review
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THE COURT: Al right.

M5. DINERSTEIN: | think |I have conpleted nost of what
| intended to say here.

THE COURT: Al right.

M5. DINERSTEIN: | would just like to conclude with
the fact that given the risks that have been found and the
extrenme delay and EPA's continuing to tell the Plaintiffs next
year, next year, next year and not acting that we can no | onger
rely on EPA to take pronpt action as it should under the statute
and according to what is required.

THE COURT: Thank you very nuch. We will hear from
M ss Purdy.

M5. PURDY: Thank you, your Honor. | would like to
start by focusing on a couple of Iines that the Plaintiffs are
trying to blur and | think the Court has al ready recogni zed one
of those lines and that's the |ine between what they are asking
for in their Conplaint and what they are entitled to in a Mtion
for Prelinmnary Injunction. Those are two very different
t hi ngs.

They have said that we are trying to sonehow i nsul ate
EPA from judicial review and npost recently that we are asking
for carte blanche to do whatever we prefer

W have never said that these issues are necessarily
whol Iy unrevi ewabl e, only that they have failed to neet the

standard for Prelimnary Injunction
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And there is a second standard that's very inportant
here that again Plaintiffs are trying to kind of gl oss over and
that is the distinction between FIFRA and the Administrative
Procedure Act. There are certain types of relief and review
that are avail able under FIFRA. There are other types of relief
and review that are avail abl e under the APA

The Plaintiffs have tried to kind of nush these into
one gi ant argunent and one giant renedy and play mx and match
and get things that they would only be entitled under the APA
t hr ough FI FRA.

As it happens we don't think that they would prevai
on a Prelimnary Injunction Motion under either statute; but in
the either event, they are analytically distinct and they need
to be | ooked at separately.

THE COURT: Al right.

M5. PURDY: And there is one other thing that the
Plaintiffs | think keep trying to glows off and that's really
the truly extraordinary nature of the relief that they are
seeki ng here.

It is well established that courts ordinarily are not
going to substitute their judgnent for an agency's on natters
i nvol vi ng agency expertise. Wat Plaintiffs are asking the
Court to do is not just to substitute judgment but to actually
pre-enpt that judgnent, to take a step that EPA has said that it

is not yet ready to take and to bal ance the risks of
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Pent achl or ophenol against its benefits.

| heard a | ot about the risks of Pentachl oropheno

here. | heard al most nothing about the benefits. That is
sonething that the Plaintiffs have consistently gl ossed over and
overl ooked. FIFRA requires a bal ancing of costs and benefits.
It requires the agency to look at that before it does anything.
Before it even issues an energency suspension order, there has
to be sonme finding that there is an unreasonabl e adverse effect
which is defined as risks succeedi ng benefits.

THE COURT: You would be in a better position to know
this than I would, Mss Purdy, have any of the other Judges in
this Court issued such an order suspending the products of this
kind, not this particular product, but the kind of extraordinary
relief that's being sought here?

Is there any precedent for it in this District?

MS. PURDY: There is none that | amaware of for an
energency suspension. There is none the Plaintiffs have cited
for an emergency suspension

THE COURT: Al right.

M5. PURDY: Now, they rely on a trio of cases fromthe
1970s, the Environmental Defense Fund cases, in which the Court
did in one case order | believe a suspension proceeding.

However, the critical thing about those cases is that the npst
the Court ever did was to order EPA to conmmence an

adm ni strative proceedi ng.
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It never canme in and said: You have to withdraw this
fromthe market or we believe that the risks exceed the
benefits. Just said: Start the proceeding.

THE COURT: So in this situation if this Court were
to, for exanple, to -- | haven't nmde any decision obviously --
but hypothetically if the Court were to say, well, you mnust
conmence a proceeding to consider the possibility of a
cancel | ati on as opposed to ordering a cancellation or
suspension, that would be a little closer to what's nmaybe
occurred in the past?

M5. PURDY: Yes, your Honor, it would. | would note
that the ongoi ng revi ew of Pentachl orophenol although it is not
apparently proceeding as quickly as Plaintiffs would like is
exam ni ng al ready precisely the issues that woul d be exam ned in
a cancel lation proceeding. Wat are the risks? Wat are the
benefits? What are the alternatives out there?

Utimately when all of that is pulled together, do the
ri sks outwei gh the benefits or not?

THE COURT: So when they chose that path then, to go
the reregistration path as opposed to the cancellation
suspensi on path, the kinds of inquiries they had to make by
goi ng down that route are sinlar in many ways?

M5. PURDY: The kinds of increase that are going to be
made in the reregistration process are simlar, yes. The

statutory standard is ultinmately the sane. Regardless of the
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process by which you get there, EPA still has to ask itself the
sanme questions. It is the same standard that has to be net.

So those questions, yes, are already bei ng exani ned
t hrough the reregistration review process. A separate
cancel | ati on hearing al though, yes, it would be closer to what
the Court has actually granted in the past, it would really be
duplicative of a process that's already ongoi ng.

THE COURT: | see.

MS. PURDY: So we would note that Plaintiffs have in
their reply and again in argunment today suggested a nunber of
other alternative reliefs that the Court could grant. They have
just kind of thrown out a laundry list. None of those were
mentioned in their Mtion for Prelimnary |njunction

We really have not had an opportunity to consider each
one of those and the standards and whether or not that would be
appropriate and we would object to their efforts to retool their
Motion and revise the relief that they are actually seeking
through their rely.

Now, with regard to the specific standards applicable
to their Motion for Prelimnary Injunction, the standards are
wel I known. The Plaintiffs have to show that they would suffer
an irreparable injury if the Mdtion isn't granted, that they are
likely to succeed on the merits, that an injunction would not
injure third parties, and that an injunction furthers the public

i nterest.
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In this case because the Plaintiffs are seeking a
mandatory Prelimnary Injunction that would order EPA to take
action to i mediately suspend Penta's registration, they face a
hei ght ened st andard.

They have to show that they are clearly entitled to
relief and that extrene or very serious damage would result from
a deni al

Starting with the irreparable injury, one of the
things that the Court is entitled to consider is their delay in
seeking relief and | think the Court has already raised this and
addressed this.

Plaintiffs really couldn't identify anything that has
happened recently that nade it -- that has created an urgency
such that they need a prelimnary injunction

THE COURT: This isn't like the classic situation
where a house is about to be torn down that may have historic
val ue and you got to stop the bulldozers fromtearing it down.

M5. PURDY: Precisely. | nean depending on which
point you look at in the history of contacts that Plaintiffs
have laid out, their delay has been anything fromten nonths to
several years. Again, we are not making a | atches argument or
saying that they should not have sonehow filed their Conpl aint.

W are just saying that that delay undercuts their
claimof irreparable injury.

We have cited several cases in which courts have
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consi dered even much | esser del ays, periods of weeks instead of
nonths or years as suggesting that in fact that there is no
irreparable injury and so including the D.C. Circuit case in
which the D.C. Circuit characterized a 44 day delay as
i nexcusabl e and that was a factor that counsel ed, one of the

factors that counseled granting a Prelimnary |njunction

Plaintiffs have cited to some cases where there have
been negoti ati ons, where dial ogue with the agency, | don't think
those cases are apt here is because what has happened is

Plaintiffs have gone to EPA on several occasions and said: W
t hi nk you shoul d cancel and suspend the registration for
Pent achl or ophenol. And EPA has said: No, we are considering it

t hrough the reregistration process.

There hasn't been a dial ogue, an effort to, you know,
wel I, maybe we could this; no, we don't like that. WMaybe there
is sone other solution.

EPA' s position has been consistent. And again, if
Plaintiffs believe that there has been some sort of unreasonable

delay here, they are entitled to go ahead and proceed with the

| awsuit, but that doesn't get thema Prelimnary Injunction
There is sonething el se that undercuts their claim of

irreparable injury and that is there is really no guarantee that

the urgent relief that they have requested will solve the

problens they identified. Even if the sale and distribution of

Pent achl or ophenol treated products is stopped tonorrow, there
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are still Pentachl orophenol treated tel ephone poles out there.
Uility conpanies nay or may not have stocks of those

treated tel ephone poles and, if they do, those could still be

used for replacenment. Plaintiffs haven't offered any evidence

that an order saying, you know, as of tonobrrow you can no | onger
sell or distribute Pentachl orophenol would actually solve any of
the problens that they are pointing to.

THE COURT: Right.

MS. PURDY: So for those --

THE COURT: And your position in that regard woul d be
that they would need to denonstrate how nuch nore evidence to --
I mean certainly you are arguing nore than they have shown, but
is it your position that they would have to be able to
denonstrate sone necessary consequence of a positive nature if
the injunction were granted that would flow fromit? Wuld they

have to go quite that far?

M5. PURDY: | don't know that they have to go that
far. It is alittle difficult to discuss in the abstract. | am
not sure that there is sone absol ute quantum but given that

they are asking for an injunction that would have a really an
extraordi nary, a potentially extraordinary inmpact -- | mean |
understand that the Court has not yet reviewed the am cus
bri efs.

However, just the fact that they have been submitted

suggests that there are third parties out there who don't agree
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with Plaintiffs that this would be an insignificant action.

And if what Plaintiffs are concerned about is exposure
to Pentachl orophenol, you know, the presence of
Pent achl orophenol in treated utility poles, that concern isn't
necessarily served by an energency suspension

Now, as to whether that can be addressed through the
underlying litigation, again, that's a different question

THE COURT: I n assessing the various standards that
the Court has to ook at in evaluating the Prelimnary
I njunction, would the Court necessarily have to be concerned
about the injury that would befall others, people in this
i ndustry, for exanple, if an injunction were granted in this
type of situation?

M5. PURDY: Yes, absolutely. You know, the injuries
to third parties. Also the public interest which in this case
to sone extent dovetail

THE COURT: They intertw ne.

M5. PURDY: Yes, absolutely. Those are factors that
the Court would consider. Presunably that's with why the am cus
has spoken up because they have interests that they w sh to be
consi der ed.

And Plaintiffs have really offered nothing other than
some position papers and sone unsupported assertions to
establish that in fact if Pentachl orophenol products were

suddenly unavailable, it would just be no big deal. There would
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be readily avail able alternatives. Those could be geared up at
a nonment's noti ce.

They really haven't offered anything to I et the Court
know what the consequence of this order would be. They are
really asking for an order on kind of blind trust that it is al
going to work out and that these alternatives will be available
and there really won't be any inpact on third parties.

THE COURT: In effect, the EPAif | understand it
correctly in conducting its reregistration procedure is not only
taking into consideration, for exanple, other alternatives that
may be out there; but really the consequences beyond the health
whi ch are paranount, of course, but neverthel ess also the
col l ateral consequences that denying registration would have on
society. It is not just limted to the health.

M5. PURDY: That's part of the cost benefit anal ysis
t hat FI FRA cont enpl at es because a pesticide that poses very high
ri sks may nonet hel ess have very high benefits. EPA has to
bal ance that and to | ook at the benefits. Yes, there are
necessarily considerations other than purely what are the health
risks that EPA has to look at carefully and thoroughly through
that administrative process.

THE COURT: Okay.

M5. PURDY: | think we have managed to get to three of
the four Prelinmnary Injunction factors which | eaves us with the

i kelihood of success on the nerits. Again, we are talking
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about two analytically distinct statues: FIFRA which is the
statute under which Plaintiffs originally sought relief and the
Adm ni strative Procedure Act.

Under FIFRA, there is a jurisdictional provision that
allows for judicial reviewonly in a narrow set of
circunmstances. It allows review for the refusal of EPA to
cancel or suspend a registration or to change a classification
not follow ng a hearing and other final actions.

So there has to be a final action. And they have
cited the 1970s cases for the proposition that there sonmehow has
been a final action here.

First of all, those cases were not construing the sane
statute. Wivers of sovereign immunity have to be explicit.
They have to be expressed. The plain | anguage of the statute
now says there has to be final action and there hasn't been
final action.

THE COURT: Wy wouldn't the decision by the agency to
choose to go the reregistration route as opposed to go the -- to
| ook into a cancellation and suspension route, why wouldn't that
decision in and of itself be a final action for the purposes of
revi ew?

| assunme that's your position; is it not, right? So
why wouldn't it be since they chose a path and obviously they
are going down that path, the Plaintiffs feel that that was the

wrong path to choose and that the decision was an abuse of
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discretion | believe was the way it was characterized, so why
woul d you say legally that's really not a final action of the

ki nd necessary for a Court to be in a position to be review ng

it?

M5. PURDY: Well, a couple of issues there. First of
all, it is not clear that their Prelimnary |Injunction Mtion
really chall enges that decision; but to the extent that it does,

I am not sure that there has been a decision, that it was quite
as formal as they are trying to define it.

And a decision to follow, even assuning there has
been, a decision to follow one adm nistrative process or anot her
does not inpose any kind of consequences or create any kind of
| egal obligations or rights in the way that a final action
ordinarily does.

Al'l that EPA did was to say: Well, we are | ooking at
Pent achl or ophenol through the reregistration process. W are

not going to initiate a parallel cancellation proceeding. They

still haven't nade any final decision about whether or not Penta
is going to be reregi stered, whether additional restrictions are
appropri ate.

It just isn't at a point where there have been any
consequences or concrete kind of effect of that decision

So returning briefly to the Environnental Defense Fund
cases that Plaintiffs cite, it is true that in those cases there

is sonme statenents to the effect that inaction had the sane
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i mpact on the rights of the parties as denial of relief and that
therefore inaction was in essence final action

The problemis that the statute has changed
significantly since those cases were decided. Specifically the
reregistration programhas cone into effect so that it is no
| onger the case that if EPA sinply sits on a cancellation
petition, the adm nistrative process may be indefinitely
stalled. The issues are being | ooked at through that
adm ni strative process.

Even if Plaintiffs could get past that jurisdictional
hurdl e, they couldn't succeed on the nmerits of their FIFRA
claim | think we have already discussed a |lot of this, but
what it conmes down to is that at every step of the FIFRA process
you have to bal ance costs or risks against benefits. And
Plaintiffs have not presented anywhere near sufficient evidence
to establish that in fact the risks outwei gh whatever benefits
may be out there.

They are asking us to just take their word that there
really aren't any benefits to FIFRA any nore that aren't
adequately served by these alternatives.

Agai n, the Environnental Defense Fund cases that they
rely on in part to, you know, to show that sonehow the benefits
don't matter once you find the risks, again those were deci ded
under a very different statutory reginme. The Courts were

extrenely concerned with creating a public process and all ow ng
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for public participation and input in EPA' s work
That process exists through the reregistration. It i

transparent. There are going to be opportunities for public

conment at every nmjor step. Those concerns just aren't present

any nore.

And finally as | have already noted even in those
cases the Courts sinply did not go as far as Plaintiffs and eve
on what were not Prelimnary |Injunction cases, the Courts did
not go nearly as far as Plaintiffs are asking the Court to go
here on a Mdtion for Prelinminary Injunction

Now, all of that doesn't mean that Plaintiffs are
sinmply stuck until EPA acts. The APA authorizes revi ew of
agency inactions. Plaintiffs didn't assert an unreasonabl e
delay claimin their Mdtion for Prelimnary Injunction and even
if they had done so, they wouldn't be able to show a |ikelihood
of success on the nmerits on that claim

And the D.C. Circuit has set the standards that apply
to an unreasonabl e del ay claimcommonly known as the track
factors. Plaintiffs suggest in their rely that these are kind
of an optional alternative test that the Court can | ook at.
They are not. They are the standards that apply to an
unr easonabl e delay claim

The rel evant factors are discussed in our brief, but
think just a couple of points that they have raised in their

reply shoul d be addressed.

S

n
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First of all, they say that EPA hasn't identified any
priorities that mght conpete with its consideration of
Pent achl or ophenol and recently today they have said that as far
as they know we nmay just be considering pesticides in
al phabeti cal order.

Congress did sone set some priorities first of all.
When Congress established the reregistration program it
required EPA to start with certain categories of pesticides. So
that's one set of priorities.

And in addition while Plaintiffs are very focused on
Pent achl or ophenol, as M. Hausering's declaration expl ains,
there are over 600 active ingredients, pesticide active
i ngredients, that EPA is considering as part of this process.

In Iight of these priorities and in |light of the
hundreds of other ingredients that EPA is |ooking at, it is
certainly within -- the time that this has taken is certainly
within the rule of reason which is all that's required by
track.

And second with regard to the sort of public health
and wel fare issues that they have raised, to sone extent
everything that EPA does is both public health and welfare so
that's always going to be an issue but Plaintiffs are making
some really hyperbolic clains about the entire popul ati on bei ng
at risk without | think as, your Honor, has noted wi thout really

submitting any kind of evidence that connects causally the risk
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assessment numbers to any actual exposures or any actual impact.
So we don't think the Plaintiffs have shown that they
are likely to succeed on the nmerits of their claimunder FlIFRA
and we don't think that they have shown that they are likely to

succeed on a claimfor unreasonable delay even if they asserted

that claim
And | would just like to close by noting agai n what
the Court or what Plaintiffs are asking the Court to do which is
really to take an extraordinary step really on al nost blind
faith that it is all going to work out, that there won't be
serious consequences. There will be alternatives avail abl e.
These are the kinds of things that EPA needs to
consi der, consider carefully, consider thoroughly hearing from

everyone, hearing fromPlaintiffs and other Pentachl oropheno
opponents, hearing from Pentachl orophenol registrants, industry
representatives, taking all of that, considering of all of it
and comi ng to a concl usion.

And Plaintiffs just have offered no justification for
asking the Court to do that kind of balancing in this kind of an
expedi ted proceeding. For all of those reasons we believe that
their Mtion should be denied.

THE COURT: Thank you, Mss Purdy. M. Handley. |
note at the outset, M. Handl ey, judicial econony prohibits ne
fromgiving you the exact anpbunt of time that | have given each

of these advocates.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 41

Since it is areply, if you could maybe keep it to ten
m nutes or sonething like that.

MR. HANDLEY: | will do ny best. There was an awf ul
I ot there and, as you have seen fromthe briefs, we have a | ot
to say. W have used a |lot of pages to do it.

THE COURT: You do.

MR. HANDLEY: | guess | would like to start with the
| ast point that EPA is saying that the Court is being asked to
rely on blind faith. | don't think that's a fair
characterization of the situation at all; but if they feel that
way, we certainly wanted to get their record and especially
focus on the information they have about alternatives.

W have submitted information about alternatives in
the formof affidavits that tal ks about information and
summarizes information that our clients have submtted to the
agency. So what we are suggesting is this is the m ni num anpunt
of information that the agency currently has in its records
concerning alternatives and with that information it strongly
suggests that these alternatives would work, they are avail able
and, for exanple, the steel producers say that they coul d neet
current demand.

So the suggestion that we just don't know enough about
what woul d happen if there was a suspension, we have attenpted
to refute that. We would certainly like to have the agency's

full record on alternatives and be able to exam ne all the
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guestions that they rai sed about what needs to be considered in
an alternatives analysis so that the Court could do a conplete
analysis on that; but in the absence of that, we have provided
what we know about in terns of alternatives and in ternms of the
benefits that do exist for this pesticide.

THE COURT: Now what about the point that Mss Purdy
is making with regard to the extraordi nary nature of the action
you are seeking, the relief you are seeking here?

Do you adnmit that there isn't really any precedent and
certainly in recent nenory in this Court of issuing the type of
suspensi on that you are seeki ng under your Motion?

MR HANDLEY: Well, the EDF case did order an
energency suspension and that's still as far as we know good | aw
in the District of Colunbia. They make -- the EPA nakes the
argunent that the | aw has changed, that FIFRA is sonehow
different than it was at that time and they point to the
jurisdictional judicial review provision to say that that
changes the revi ew standard.

There is no indication in the legislative history that
Congress intended to narrow judicial review when it revised that
provision. In fact, the point of that was to allocate the
responsibilities between the District Court and the Court of
Appeal s there.

And, in fact, the new provision tal ks about failure to

suspend or cancel. So | think it is even in sone ways clearer
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in the new provision what was intended to be revi ewed whi ch was
when the agency was asked to do sonething and failed to do it.
And the only case that EPA sites is this Cengenta case which was
deci ded on rightness grounds to suggest that the Court doesn't
have jurisdiction or the ability to review this issue.

But to answer your question nmore directly in terms of
extraordinary relief, yes, this is extraordinary relief; but
when we have a 19 year history of delay, we have unrefuted
findings that have if anything escal ated during that period of
time concerning risk, we have correspondence goi ng back and
forth asking for action, promising to do it and not fulfilling
those pronises, there has to be a point where sonething gives.

And we are saying that the Court has reached the point

where it can order this extraordinary relief and the

extraordinary relief | would point out is limted intinme and in
scope. It is to start an agency process. W are not saying
that the Court would pre-enpt the agency process.

In fact, this is in some ways an easy case for the
Court in terns of review ng agency action. The scientific
i ssues that the agency -- the scientific findings that the
agency has made are not really an issue here. No one is saying
that these risks findings -- you didn't hear Mss Purdy say that
the risk findings they have made, that they don't agree with any
nore or they have changed their mnd or that they have noderated

or reduced those.
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Those are all in the record and the Court doesn't have
to take our word for the reliability of those. They are
uncontested. The agency has made those findings and continues
to stand by those.

THE COURT: But the enmergency Mdtion you are asking,
ener gency suspension that you are asking for in effect would
last for quite awhile, would it not?

MR. HANDLEY: Well, it would start a process under
whi ch the agency woul d begin to conduct hearings and deternine
what to do about Penta on an expedited basis.

And in that process it would have to consider the
benefits as well which seens to be the thing that the agency is
stuck on. They have gone back it appears to us doing this
reregistration process which Congress mandated to get rid of
grandfat hered pesticides. It really wasn't intended as a
substitute for the suspension, cancellation provisions.

And, in fact, when Congress reauthorized the statute,
it left in those cancellation and suspension provisions. There
was no decision to okay, everything is going to go through a
reregistration process and we won't need the suspension and
cancel | ation provisions. No, we still have this energency
provision in there to get us off the slowtrack in case there is
a finding, in case there is a need, in case there is a public
heal th emergency that suggests we need to do sonething faster

t han that.
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And the suspension/cancellation process is a process.
It is not an end in itself.

During that process the registrants and affected
parties would be able to subnmit informati on and the agency woul d
nmake a reasonabl e deci sion about the final outcone of that. So
the suspension is an interimneasure that begins the process and
gets the agency towards the whol e adversary proceedi ng that
cancel lation is.

THE COURT: Renind if you would, does the suspension
process envi sioned by the regul ati ons have any set tine frame in

which it nmust be conpl eted?

MR, HANDLEY: | would have to check on that. | do
believe that it does, but | am not sure about that. But
certainly the Court could order a time frame for, you know, for

a suspension hearing to be set; and that's the kind of relief
that we are asking for is put the agency on a schedul e.

One of the other points that was nade was we are
sormehow changi ng our tune here by asking for different relief.
Wel I, of course, our Mtion for Prelinmnary Injunction recited
such other relief as the Court may deemjust or sonme words to
that effect.

THE COURT: Right.

MR HANDLEY: EPA in its own docunents had said that
suspensi on hearings take three to four nonths. That's to answer

your question there. The EDF case | amcorrected here ordered a
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cancel | ati on as opposed to a suspension. But the suspension is
the interimrenedy to stop the harmthat's accumul ating while
t he process gets under way.

One of the other points that was raised here is that
we don't have enough information or enough of a case on i mm nent
harm The daily accunul ati on of Pentachl orophenol in the
environnent, the daily manufacture of it, the increnental use of
it, we are talking about a million poles per year being put into
service is additional harm

And al t hough you don't have the same kind of situation
that you nentioned where a house is about to be knocked down,
you do have a situation where a public health is being
increnentally inpacted by each of these additional burdens.

In fact, there is evidence to suggest that sonme of
t hese chemical s have cumul ative effects. So the fact that there
have been 18 years of delay certainly shouldn't excuse further
del ay.

THE COURT: For exanple, is there any evidence that
peopl e, pole workers, people who are in constant contact wth
t hese pol es that have been treated, has there been any ot her
over the last year or two or three any marked increase in the
their instances of cancer?

MR. HANDLEY: | wouldn't be able to say that it has
i ncreased over the past few years, but we do have information

about personal injury lawsuits over the lifetine of the
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regi stration.

THE COURT: There has been nore suits?

MR. HANDLEY: Relating to Pentachl orophenol, and we
have nore information about some coming on nore recently. But
you can't really draw very nuch of a conclusion about that.

THE COURT: Yes. That mght just be evidence that nore
| awyers have figured out that's brought a good basis to bring a
awsuit than there has actually been nore harm befalling
people. It is hard to say what that really proves.

MR. HANDLEY: Right. And so we can't point to any
sort of new kind of harmthat's occurred say since the 1997
petition started flowing into the agency or since the 1999
decision or risk assessnment that the agency published show ng
t hese el evated findings.

But | think the new thing at |east in our way of
t hi nking about it is, the newthing is the agency has continued
to say that it would nove into a faster track and it hasn't done
so and it has nade these elevated findings in 1999 which have
not yet been acted on. It seenms to us that at a m ni mum such
el evated findings would trigger the agency to | ook at the
alternatives analysis which it is said all the way back in 1984
was the piece of the puzzle that it |acked to go the whol e way
and cancel Pentachl orophenol

So without even needing to go over the whole risk

anal ysis again, the '84 analysis stands unrefuted and the only
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pi ece missing is the benefits analysis which it said was the
only reason, was essentially but for causation, if you will, for

not goi ng ahead with cancellation of Pentachl orophenol

They said but for those |ack of alternatives, we would
cancel. W have enough information about risk and harmto
justify that. It is the lack of alternatives, the fact that
there isn't a substitute available that prevents us from going

that full distance.

THE COURT: What about the public interest argument
that Mss Purdy has raised? As you know under the standards
that are required to be evaluated for issuing a Prelimnary
I njunction, the Court has to evaluate the public interest and
the harmto others that may occur as a result of issuing the
i njunction.

VWhat do you say to the issue that issuing sone
extraordinary relief of this kind would have negative
consequences on people in the public that the Court shouldn't be
insensitive to or indifferent to? The Court has to take that
into consideration.

MR. HANDLEY: | certainly agree with that, that there
is a balance involved here and the case law so holds. It is
i mportant to note that EPA's policy statenents concerning
regi stration standards clearly indicate that the agency does not
consider effects on the manufacturers and the registrants of the

pesticides in making the risk benefit balance that it nakes.
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The benefits that it talks about in registration
relate to the users of the product. So in the analysis that's
appropriate here, the users would be the appropriate franework;
and then you are tal king about public utilities and the public's
ability to get electricity and tel ephone service, for exanple.

The fact that it night have an adverse effect on a
particul ar industry, the industry maki ng Penta, for exanple, is
not to be wei ghed one way or the other because there is an
of fsetting benefit. For exanple, the steel industry, the
Fi berglas industry, the concrete history would be able to
benefit fromthe agency's change in position in terns of the
regi stration of Pentachl orophenol

So the adverse effects and the public interests should
not consider the effect on the industry per se but rather the
affect on the users as a whole. So | amnot sure that answered
your question.

THE COURT: Well, is there evidence at this point on
the record that would indicate that the consequence of issuing
such an order would have a nmininal effect or no effect of a
negative kind on those other interests in the public?

MR. HANDLEY: We subrmitted affidavits from stee
producers and from Fi bergl as producers and the steel producers
suggested that, and they have submitted information to the
agency, that they are in a position now to neet the demand for

repl acenent tel ephone poles. So that certainly suggests to us
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that there is adequate capacity for a replacenent to begin
t oday.

And M ss Purdy tal ked about the fact that even if you
ordered our renedy, it wouldn't address the harm because the
t el ephone poles are already in the market or out in people's
backyards and so forth. That in effect is true. W are not
asking the agency to order all the tel ephones poles in the
United States to be ripped up and replaced with steel or
concrete. That's not obviously not what we are tal ki ng about.

THE COURT: How nmany? It would be mllions and
mllions and nillions of poles, aren't there, right nowin
exi stence?

MR. HANDLEY: That's not anywhere near -- we are not
even tal ki ng about that.

What we are saying stop the increnental harmthat's
happeni ng from continuing to introduce nore of this into the
mar ket pl ace. Qbviously there will have to be disposal and ot her
i ssues when the existing Pentachl orophenol poles are taken out
of service and that's anot her whol e question; but what we are
tal king about now is EPA' s responsibility to stop the continued
distribution of this product into the nmarket when it knows that
the risks are nuch too high for it to continue registration and
there is no offsetting benefit when there are alternatives
avail able, three different kinds that we have noted.

THE COURT: Okay. | will give you a mnute if you
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want to wrap up.

MR. HANDLEY: Yes, | just wanted to kind of | ook
through nmy notes here. | was witing furiously. (Pause.)

| wanted to address the question of sort of FIFRA
versus the APA and how they fit together

EPA i s saying that we sonehow confused those two.
They fit together. FIFRA sets a standard for registration and
the APA sets a standard for review of unreasonabl e delay or
unlawful Iy wi thhel d action

Whet her we couch this as a Prelininary Injunction
Motion under the four part standard in the D.C. Crcuit or under
the track analysis, you get sone of the same factors and the
public interest becones really the nost inportant one in our
Vi ew.

So | don't think -- we could certainly argue this the
same way under the track analysis and | think we would come to
t he same concl usi ons.

Oh, | wanted to point out that you suggested that you
hadn't | ooked at the amicus filings, but in the footnote eight
of the brief, there is an interesting revelation that Europe
does not use Pentachl orophenol for tel ephone poles. It is used
for other uses. So that suggests that in terns of the harmto
the public or the balancing of the public interest here is an
entire continent that essentially gets by w thout having

Pent achl or ophenol treated tel ephone pol es suggesting that
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alternatives are available, that they work; and, as | said
before, the tel ephone and electricity services seemto work
reasonably well in Europe.

THE COURT: That mght be a subject of different
opi ni on.

MR. HANDLEY: Well, they are not the sane.

THE COURT: The Court has no opinion on that subject,
but it mght be subject to a different opinion. | can't take
judicial notice on that.

MR. HANDLEY: One of the things that the agency is
tal ki ng about is they have suggested that we are asking the
Court to sort of junp the gun and get ahead of what the agency
has al ready done and to essentially pre-enpt the agency's review
concerni ng benefits.

One of the renedies that we have suggested in our
papers is order the agency to do benefits analysis that is
apparently outstandi ng and has not been conpl eted and which
according to its '84 findings would conplete the project and |et
us know whet her the benefits outweigh the risks or not. So | ook
at the alternatives. Do the alternative anal ysis.

They have reveal ed recently that they have just begun
the benefits analysis. This is indeed a troubling situation
after 19 years of delay that the benefits anal ysis has only
begun when that was identified as the mssing piece as far back

as 1984.
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I think that will do it.

THE COURT: Al right, M. Handley. Thank you very
much. Mss Purdy, | will give you two mnutes. That's it.

M5. PURDY: That should be easy because | just have a
couple of very mnor points | would Iike to address here.

One is that as M. Handley has just characterized the
1984 assessnent as having said, well, we haven't done a benefits
analysis. That's not at all what it said. Based on the risks
and benefits of Pentachl orophenol at that tinme, EPA concl uded
that for certain uses the benefits of Penta outwei ghed the
risks.

It is reexani ning that issue through the
reregistration process to deterni ne whether now that bal ance

cones out the sane way. That's not the sane thing as having

never sinply | ooked at the benefits.

And the other, | would just briefly like to note that
since M. Handl ey has --

THE COURT: Let ne ask you a question about that.

M5. PURDY: Yes.

THE COURT: It just occurred to ne. Wth regard to
the reregistration process, does the agency as part of its
decision to conduct a reregistration process, does it set at the
outset any kind of -- well, let me put it this way: Does it
i ndicate externally as opposed to internal decision-naking, does
it externally indicate a tine table in which it will be
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conducting the reregistration; or is that just an internally
known decision as to what its goal is as to howlong it is going
to spend or try to spend on the process?

M5. PURDY: A couple of points there. First of all
interns of its decision to conduct the reregistration process,
in sone sense that decision was made by Congress. | nmean
Congress said you have to do this reregistration for al
pesticides registered before 1984.

There were a couple of limted exceptions so there
isn't a pesticide by pesticide decision that we are going to do

reregistration or we are going to do sonething el se.

THE COURT: Al right.

M5. PURDY: So that's the first question. In ternms of
there being sort of atine table, |I believe M. Hausering's
decl aration di scusses the different phases that the process has

gone there. | don't know if there is some sort of fornal
gui dance or docunent on that. | amnot aware of one. | could
certainly check on that for the Court but M. Hausering's
decl aration di scusses generally the phases EPA has gone through
in the reregistration review of all pesticides.

THE COURT: kay.

MS. PURDY: And | believe that that is it if | could
just take a look at ny notes for a nmoment here.

THE COURT: Sure.

M5. PURDY: | think just again with regard to the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 55
rel ati onshi p between FI FRA and the APA, in some senses they may
fit together or exist along parallel tracks; but it stil

doesn't change the fact that they are separate statutes. You

| ook at them separate. Made out of clai munder one, nmade out a
claimunder the other. It is an entirely separate analysis

i nstead of just kind of muddling everything into one big bow
and trying to say: Well, we need FIFRA. Therefore, it has been

unr easonabl e delay. Therefore, we get this remedy that
ordinarily would be avail abl e under the APA.

And | have nothing further. Oh, excuse ne. | amsorry.
| believe counsel for Plaintiffs may have corrected this, but
just to make clear in case | mi sspoke, none of the Environnental
Def ense Fund cases actually ordered an emergency suspension
They did order EPA to issue a Notice of Cancellation at one
poi nt to commence proceedi ngs but there weren't any suspensions
ordered. So thank you.

THE COURT: Okay. All right. Well, I want to thank
both sides for their very good briefs and oral arguments today.

The Court needs to take this under consideration and under

advi senent .

Qobviously we are going to be getting sonme follow up
pl eadings too so | |look forward to reviewi ng those especially as
they may relate to one of the issues that we have tal ked about

with regard to the granting of the Prelimnary Injunction in

this case.
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So |l will ook forward to receiving those in the

shortly thereafter.

recess.

(Wher eupon,

Thank you very much. We will stand in

t he proceedi ngs were concl uded at

12: 22
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